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BEFORE THE NATIONAL LABOR RELATIONS BOARD 
SEVENTH REGION 
In the Matter of: 
Case No. 7-CC-55 


Loca, #636 or THE UNITED ASSOCIATION OF JOURNEYMEN 
AND APPRENTICES OF THE PLUMBING AND Pier Frrrine 
Inpustry or THE Unirep Srares anp Canapa, and Its 
Business Agent Tim McCarruy, and Its President 
Wuuam B. Kewtey, and Unrrep ASSOCIATION OF 
JOURNEYMEN AND APPRENTICES OF THE PLUMBING AND 
Pivz Firtinc Inpusrry or THe Unirep StaTes anp 
Canaba, 

and 


Tue Derrorr Epison Company, and 
WESTINGHOUSE ELECTRIC CoRPORATION, 


s * s * s * 
Proceedings 


Trial Examiner Libbin: The hearing will come to order. 
This is a formal hearing before the National Labor Rela- 
tions Board in the matter of Local 636 et al, Case Number 
7-CC-55. The Trial Examiner conducting this hearing is 
Louis Libbin. Now, will counsel and other representatives 
for the parties please state their appearances for the 
record? 

Mr. Farkas: For the General Counsel, Emil C. Farkas, 
attorney, National Labor Relations Board, 7th Region, 
Detroit, Michigan. 

Mr. Franklin: For the Charging Party, Detroit Edison 
Company, Leo I. Franklin, Fischer, Sprague, Franklin and 
Ford, Detroit, Michigan. 

Mr. Herrick: For the Charging Party, Westinghouse 
Electric Corporation, 3 Gateway Center, Pittsburgh, 
Pennsylvania. 
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Mr. Farmer: For all of the Respondents, Guy Farmer, 
Steptoe and Johnson, 1100 Shoreham Building, Washing- 
ton, D. C. 

Mr. O’Donoghue: Martin F. O’Donoghue, 831 Tower 
Building, Washington 5, D. C., for the Respondent. 

Mr. Devaney: For the Respondents, William B. Devaney, 
Steptoe and Johnson, 1100 Shoreham Building, Washing- 
ton, D. C. 


* * * * * * * 


George A. Porter 


a witness called by and on behalf of the General Counsel, 
being first duly sworn, was examined and testified as 
follows: 


es e * * * * * * * * 


63 A. I am employed by the Detroit Edison at that 
address. 

Q. And in what capacity are you employed, Mr. Porter? 

A. Vice president in charge of engineering, construction 


and operation. 


Q. (By Mr. Farkas) Now, Mr. Porter, I am not 
going to ask you to go into great detail with respect 
to this chart, but will you briefly tell us what it represents 
insofar as the relationship of generating capacity and 
customer demand is concerned? 
Mr. Farmer: May we have a copy of it, Mr. Farkas? 
Mr. Farkas: Yes, I thought you had one. 
73 The Witness: This chart is really a set of curves 
in which megawatts are plotted against years. The 
heavy black line indicates the capability of the Detroit 
Edison system at any particular year or portion of the 
year. The lighter irregular scalloped line on the bottom 
indicates the demand on our system over the years, and 
indicates where the demand varies within a year. To the 
extreme right of the chart is indicated ‘Estimated’. That 
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is our best estimate of what the loads, the demands will 
be, from here on in, to 1960. 

Now, the significance of going beyond the present into 
the future arises because of the length of time necessary to 
place in the system the equipment ready for commercial 
operation; the length of time is a minimum of thirty-six 
months, so it is necessary for us to anticipate at least 
that long ahead, in order to get our design and construc- 
tion completed in time to meet the demand. 

Q. Now, Mr. Porter, can you tell us from that graph, 
and tell us whether or not it is indicated in there, whether 
or not—-so far as generating capacity is concerned—Edison 
generates only as much, more, or less, as the case may be, 
energy than is demanded by its customers? A. No, you 
can’t generate any more than the demand. You can’t 
store this in cans. You have got to give it to them as they 
need it, but I think what you mean is is it necessary for 

us to have more capability than our demand, and I 
74 ~~ say yes. It is necessary for us to have reserve 
capacity. 

Q. Now, what do you mean by ‘‘reserve capacity’? A. 
Reserve capacity is capacity installed, ready to operate 
beyond—which is in excess of what we expect to have to 
generate, in order to meet our demand. It is placed there 
in the system to take care of unforeseen outages or emer- 
gencies of any kind. The rule of thumb on that is ten per 
cent beyond your expected peak load. 

Q. And, very briefly, what is that ten per cent based 
upon? Why ten per cent? <A. It is ten per cent, based 
upon the peak load. It is an amount arrived at to take 
care not only of emergencies, but to take care of organized 
maintenance on your system. If you were to take any 
system and have enough capacity to take care of a stand- 
ard regulated maintenance program you would find that 
invariably it would take more than ten per cent. It will 
take perhaps fifteen per cent. The reason we speak of ten 
per cent) today is because we are inter-connected with other 


od 


oO 


companies. We are committed by contract with the inter- 
connected companies to have in our system at all times ten 
per cent beyond the peak load of the previous year; if not, 
we pay a penalty. 

Q. Now, Mr. Porter, can you tell us what the present 
output of the system is in terms of megawatts? A. The 
present out put I would have to guess. Today’s peak, if 

you are talking kilowatts, the peak is about twenty- 
75 three hundred. The peak you have to go by is the 

peak for the year, and last fall—we always have our 
peak right before Christmas—it was very close to twenty- 
four hundred seventy-five megawatts. 

Q. Now, Mr. Porter, on your chart there, and from your 
own personal knowledge and appraisal of the situation, 
can you tell us what the estimated peak demand normally 
is before your peak period, which I believe is sometime in 
December? A. Well, we are estimating this year twenty- 
seven hundred fifty megawatts peak in December, twenty- 
seven hundred fifty megawatts. That’s two million seven 
hundred fifty thousand kilowatts. 

Q. All right, now Mr. Porter, your anticipated demand, 
then, is around two thousand seven hundred fifty mega- 
watts? A. That is correct. 

Q. And that will be reached when in December? A. Per- 
haps the week before Christmas. 

Q. Now, can you tell us what the present plant capacity 
is to meet that? A. At the present time we have a capa- 
bility of approximately twenty-eight hundred forty or 
twenty-eight hundred fifty megawatts. 

Q. All right. Then, bearing in mind the anticipated 
peak demand and the present capability, if that capability 

continued what would be the relationship insofar as 
76 reserve is between the capability and the demand? 

A. We would have about three per cent instead of 
about at least ten. 

Q. In other words, to that extent you would be falling 
considerably below your ten per cent reserve? A. We 


6 


would be away below the ten per cent, and our ability to 
carry the load would be—well, it would be a little bit 
tougher, let’s say. 


2 * * ° s * e e * * 


81 _ Q. Now, Mr. Porter, could you tell us whether 

or not you have any responsibilities or functions in 
connection with the purchasing policy or the purchasing 
practice at Detroit Edison? A. I am a member of the 
operating council of Detroit Edison, and, as such, have a 
voice in policy, all policy, of the Detroit Edison Company. 
As far as purchasing is concerned, I issue—or through 
people working for me—we issue an order on purchasing 
to do the buying, and they buy what we specify should 

be bought for the Detroit Edison Company, as far 
82 as sizes are concerned. They issue the bids. I was 

one of the members who, long ago, instituted the 
policy at Detroit Edison doing their buying on the con- 
struction jobs—Conners Creek, Trenton Channel, St. Clair. 
I was present when we reiterated that policy, that, in spite 
of the fact we were going into an outside constructor, we 
would still maintain the right to do our own purchasing 
and buy from whomever we thought was the best buy for 
Detroit Edison. 


» e e e * e s s * * 


114 .Trial Examiner: Isn’t that something you are 
going to try to get together on during the noon 
recess? 
Mr. Farkas: I don’t think it requires that. I think if I 
ask the counsel for the respondents now for the stipulation 
I believe perhaps we can do it right on the record, 
115 and it does not require any meeting with them. It 
was my understanding by virtue of preliminary 
discussions with Mr. Devaney that counsel for the respond- 
ents would stipulate with respect to the facts alleged in 
the complaint concerning the business operations of West- 
inghouse, Edison and United Engineers, reserving the right 
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not to stipulate to the conclusion, and leaving that a matter 
of determination for the Board. 

I wonder if we can’t stipulate that the facts alleged in 
the complaint with respect to the operations of Westing- 
house in Paragraph 1 of the Complaint, and the facts 
alleged in Paragraph 2 with respect to Edison, and in Para- 
graph 3 with respect to United Engineers, are true, and 
that if witnesses holding responsible positions with these 
respective companies were called to testify concerning these 
matters they would testify to the facts alleged in the com- 
plaint as set forth in these three paragraphs, or substan- 
tially so. Could we stipulate to that, Mr. Farmer? 

Mr. Farmer: Just a moment. Of course, we have no 
independent knowledge of these facts, but we will stipulate 
as you have requested, with that understanding. 

Mr. Farkas: I have indicated if responsible individuals 
who were qualified to testify with respect to these matters— 
if such individuals were called and did testify—they would 
testify to substantially these facts as alleged in the Com- 

plaint. I might say the material and information 
116 received and alleged in the Complaint has been 

received officially from these three companies as 
set forth. 

Mr. Farmer: I have no questions about the authenticity 
of it. I simply have no personal knowledge of it, but we 
will stipulate as you request. 

Trial Examiner: All right. All parties stipulate? 

Mr. Herrick: Yes. We are not going to contest juris- 
diction. 

Mr. Farkas: Can we further stipulate again that if 
responsible and qualified individuals—representatives of 
Westinghouse—were to testify or were called to testify, 
they would testify, in addition, that Westinghouse shipped 
in 1956 in excess of one million dollars worth of materials 
and equipment to the River Rouge project. 

Mr. Farmer: Yes. 

Mr. Farkas: Further, if a qualified representative of 
Detroit Edison were called to testify, he would testify in 
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1956 the gross income of the Edison Company covering its 
system: would be in excess of two hundred thirty million 
dollars. I believe Mr. O’Donoghue will recall that testi- 
mony was testified to in the court proceedings. 
Mr. Farmer: So stipulated. 
Mr. Farkas: Finally, can we stipulate if a qualified 
representative of United Engineers were to testify, he would 
testify United Engineers furnished services for De- 
117 ~+troit Edison at River Rouge in 1956 which were 
valued in exeess of one hundred thousand dollars? 
Mr. Farmer: Yes, so stipulated. 
Trial Examiner: All parties stipulate to the foregoing 
stipulation. 
* * * * * * * * * * 


118 Chester F. Ogden 


a witness called by and on behalf of the General Counsel, 
being first duly sworn, was examined and testified as 


follows: 
* * 2 * * * * * * * 


Q. In what capacity are you employed at the present time? 
A. Iam manager of purchases and real estate. 

119 Q. For whom? A. For The Detroit Edison 

Company. 


122 Q. May I just interrupt you there for a moment, 

Mr. Ogden? Do you know of your own knowledge 
why— you have made reference here to the beginning—the 
stop valve—to the end of that unit, as the generator leads. 
Now, can you tell us very briefly why the turbine package 
unit, as you describe it, begins and ends at the two points 
you have mentioned? A. Well, substantially that is the 
piece of equipment that operates as a unit, and it is a piece 
of equipment on which we want to have one person respon- 
sible for the operation and performance, and by buying 
this complete unit we have that responsibility centered in 


one person, * * * 
* * * * s * * * * * 


ii ae Tan ae bo 


9 


124 Q. During the course of your statement a moment 

ago you mentioned the desire to have responsibility 
of performance vested in one individual or one place. Is 
there any requirement that you know of with respect to 
responsibility of performance insofar as your purchasing 
arrangements are concerned involving these generator 
units? 


A. To keep the responsibility for the satisfactory opera- 
tion of the turbine generators centered in one spot. 

Q. Where is that spot? A. We look to the manufacturer 
who furnishes that turbine generator to be responsible for 
its satisfactory operation after we get it. 


* e s s * * 


Mr. Farkas: * * * 


* * * * * * * * * 


During the period immediately preceding the recess we 
had an off-the-record discussion, during which we were 
trying to explore the possibilities of stipulating concerning 
these contracts and the introduction of these contracts 
in evidence, and in the course of that discussion Mr. Ogden 
very clearly and succinctly explained the relationship of 
the proposals to the purchase orders and the relationship 
between the negotiating parties—that is, Edison Company 
and the manufacturer of these turbines—looking to pro- 
posal and ultimately the purchase order. 

I wonder, with this preliminary statement by me, if I may 
ask Mr. Ogden for the record to once again repeat the 
explanation that he gave to the Examiner and Mr. Farmer 
and the rest of us on that subject matter. 

Trial Examiner: Yes, I have suggested that be done. 

The Witness: Fine, sir. Well, this will outline, as 

briefly as I can, the system that we follow in pur- 
147. chasing turbine generator units. Of course, in buy- 
ing a unit of this kind, it involves a large expendi- 
ture of money. It is a complicated piece of engineering 


10 


equipment, so that before we go out for bids we go to each 
of the manufacturers. We tell them generally what we 
are thinking, size, speed, location, the pertinent facts con- 
cerning what I think of as the basic engineering premises, 
and we discuss with each of the potential bidders the engi- 
neering developments that have occurred, the current status 
of the art, and explore the entire situation, so that we 
can be sure that what we ask the manufacturers to bid 
upon represents the most likely thing to be of best value 
for the Detroit Edison Company. 

After this series of preliminary engineering discussions, 
our engineering department at Detroit Edison decides the 
characteristics of the unit that we do want to buy, based 
upon what we need, what we have learned from the vendors, 
and we then go to each of the potential bidders and ask 
them to quote on the unit that we have selected. 

The ibids are then received. We evaluate those bids, 
and—as we do on anything else—we try to select the 
particular piece of equipment that will offer the best over- 
all value to the Detroit Edison Company, and, having done 
that—made the selection—we place a purchase order. That 
purchase order refers to the vendor’s proposal that was 

submitted at the time of our bid request. Those two 
148 documents initially form the contract, and the vendor 
begins to perform under them. 

Trial Examiner: Now, you say ‘‘the two documents’’. 

The Witness: Our purchase order and their proposal to 
us. Our order, you will notice from the exhibits, state 
generally what we want, and say ‘‘to be substantially in 
accordance with Vendor’s negotiation Number such-and- 
such, the date, and such-and-such a time.”’ 

As the piece of equipment is built, there are invariably 
small engineering changes that occur, and often we will 
have minor things that have to be settled design-wise as 
we go along. Some of these affect the price upwards a 
little bit, and some affect the price downward. We issue 
a change-notice—and you will notice on our purchase or- 
ders—to our purchase orders as these occur. 
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When the unit is substantially completely agreed upon 
the vendor’s negotiation proposal is revised to incorporate 
these changes, and then it is officially signed by the vendor 
and by the Detroit Edison Company, and becomes a part of 
our permanent file, as to what comprises our ultimate con- 
tract with that vendor. 


* * * * * ad s * * * 


Q. (By Mr. Farkas) Mr. Ogden, I hand you what 

has been marked for identification as General Coun- 

sel’s Exhibit Number 12, and ask you if you can tell us 

what it is. Now, this document which is marked—will you 

tell us what that is? A. This exhibit is the contract, the 

basic contract, between United Engineers and Constructors 

and The Detroit Edison Company, covering the work that 

United Engineers is to do as our construction manager 
in building the River Rouge power plant. 


(Thereupon, documents were marked General Counsel’s 
Exhibits Nos. 12(a), (b), (¢), (ad), (e) and (f) for iden- 


tification.) 


Trial Examiner: Are you offering them? 

Mr. Farkas: I am about to. I would like to have the 
witness identify for the Examiner, and for the record, not 
only the parties but the date of execution. 

Q. (By Mr. Farkas) Mr. Ogden, is that the contract 
you negotiated? A. Yes. 

Q. Will you examine that and give us the date of 

152 execution? A. This agreement is dated as of the 
8th day of June, 1953. It was a contract that was 
negotiated between United Engineers and Detroit Edison. 
It was signed for United Engineers by Henry M. Chance, 
who was then a vice president of United Engineers, and 
is currently the president for United Engineers and Con- 
structors, and by myself for The Detroit Edison Company. 

Mr. Farkas: I offer in evidence General Counsel’s Ex- 
hibit Number 12. 

Trial Examiner: Any objection? 
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Mr. Farmer: May I ask the witness a few questions on 
voir dire? 

Trial Examiner: All right. 

Mr. Farmer: Mr. Ogden, you stated this was a contract 
with United Engineers, covering, as I understood it, the 
construction of the River Rouge power plant. The caption 
says the first two units. 

The Witness: That is correct, and among the other parts 
of that, Mr. Farmer, you will find that complete package 
that I had clipped together comprises our entire contract 
with the United Engineers. 

Mr. Farmer: The next question I want to ask you is 
this document marked for identification as GC-12 the 
entire contract between Detroit Edison and United Engi- 
neers? 

The Witness: No, that is not the entire contract between 
Detroit Edison and United Engineers. The other 
papers which Mr. Farkas has comprise the entire 
contract. 


* e * * * . ° e ° 


Q. (By Mr. Farkas) Mr. Ogden, once again will 
you take a look at the documents which have been 
remarked for identification as General Counsel’s Exihibits 
12(b) through (g), inclusive; take a moment and look 
at those documents, and will you then—having examined 
them—tell us, in turn, taking each one separately, what 
the document is and what relationship it bears to General 
Counsel’s Exhibit Number 12(a) in evidence. A. Exhibit 
12(b) is a letter from Henry Chance, addressed to the 
Detroit Edison Company, that makes additions and supple- 
ments to the basic contract which has been identified as 
12(a). 
Mr. Herrick: What is the date of the letter? 
The Witness: The date of the letter is October 1, 1953. 
Exhibit 12(¢c) is our change-order 1 to the basic contract, 
which adds the installation of the third unit to our River 
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Rouge power plant, the basic agreement covering Units 
1and2. This adds the installation of the third unit. 
Exhibit 12(d) is change-order 2 to that contract, and 
pertains to hold-harmless clauses in Detroit Edison’s bene- 
fit, that United Engineers agrees to. 
Change-order 3— 


The Witness: Exhibit 12(e) ; and this change-order 

covers items included under the UEC’s fee; the serv- 

ices of the UE and (’s home office, accounting and auditing 

and insurance departments, and their purchasing depart- 
ment should we care to call upon them for help. 

Change-order 4 is the Exhibit 12(f), and that change- 
order refers to the amount of UEC’s fee and how it shall 
be billed. And change-order 5 covers, first, a revision in 
schedules, and secondly, a definition and clarification of 
UE and C’s fee for overhead and profit. 

Trial Examiner: That is 12(g)? 

The Witness: 12(g). And also a further understanding 
on workmen’s compensation agreement, who was to pay for 
what there. 

Q. (By Mr. Farkas) Now, Mr. Ogden, can you tell 

156 us what the relationship is of these last exhibits, 

General Counsel’s Exhibits 12(b) through (g), what 

their relationship is to General Counsel’s Exhibit Num- 

ber 12(a)? A. In my opinion Exhibit 12(a), with exhibits 

12(b) through 12(g), comprise our total contract with 

United Engineers and Constructors covering the work to 
be done at River Rouge. 

Q. And can you tell us, if you know of your own knowl- 
edge, the reasons for these additional agreements? That 
is, these changes, as you identified them? A. Basically I 
think they speak for themselves, and that— 

Mr. Farmer: I object. I don’t see the necessity of that. 
He has testified this is the total contract between the two 
parties. 
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Trial Examiner: I take it 12(b) through 12(g) are addi- 
tions to or supplements to 12(a). 
The Witness: Additions, supplements or changes. 


* * * * * * s * * s 


157 Q. (By Mr. Farkas) Mr. Ogden, I hand you what 

has been marked for identification as General Coun- 
sel’s Exhibit 13, and ask you to examine that document and 
tell us what it is. A. This document is the contract be- 
tween Detroit Edison Company and United Engineers and 
Constructors, covering the work that United Engineers is 
to do as construction mangers at our St. Clair power plant 
construction job. It involves the installation of Unit 5 
at St. Clair, and contains an option for the installation of 
Unit 6 at St. Clair. 


* ® s 2 . s * * ® . 


172 ~~. Q. Mr. Ogden, do you know of your own knowledge 
—can you tell us—whether or not Detroit Edison 
Company has any employees working at River Rouge in 


the construction of the power plant? A. Yes. Detroit—I 
think to answer that question I have to explain a little bit 
how this is done. I think it might be helpful to everyone, 
for a clear understanding of just what does occur. Basic- 
ally the responsibility for building that River Rouge power 
plant, after the design has been completed, Detroit Edison 
does the designing, Detroit Edison buys the material, sup- 
plies and equipment, and then United Engineers has the 
basic responsibility of building the plant. The contract 
will explain how it is done. In the various portions of 
the field labor work, going back again, Detroit Edison buys 
all of the material, supplies and equipment for the job, 
but in the field labor portion of the work there are really 
three kinds of ways in which that work immediately falls— 
three categories into which it falls. First we start out 
and we sit down with our people, and the contract says 

we will jointly decide with United Engineers, ex- 
173 plore with them, the most economical ways of doing 


15 


the job, but Detroit Edison has the ultimate right to decide 
how any portion of the work will be done. 

We look at the overall job to be done, and we say “Well,” 
—immediately, say the excavation, the concrete foundation 
work, other things—the things that we jointly agree can 
best be done by some contractor other than United Engi- 
neers. Detroit Edison Company then goes out and gets 
bids and evaluates those bids, decides who shall do that 
portion of the work, lets the contract with the particular 
contractor who is awarded the job, and turns the adminis- 
tration of that contract over to United Engineers to see that 
quality, time and performance is in accordance with the 
contract. 

There is another portion of the work that I might take. 
Say yard cleanup, as an example, where we immediately 
agree with United Engineers and Constructors that they 
will do that portion of the work on a socalled force labor 
account. In other words, where they hire the workmen 
directly to do that, and we pay them the cost of what is 
done. Their fee is a fixed fee, so that it does not go up 
or down, regardless of how much of the work they them- 
selves do. That portion of the work we immediately agree 
that United Engineers will do. 

There is another portion of the work such as piping 
work, piping, erection and electrical work, to take two 

examples, where we agree initially we want to have 
174 United Engineers see what they think it would cost, 

and we want to obtain bids from other outside con- 
tractors. We get those bids. We look at the thing. We 
discuss the matter with United Engineers, and then Detroit 
Edison decides whether United Engineers and Constructors 
will do that piping, that electrical work, or whether we 
will let it to a third party, and again, as in our buying 
of materials, supplies and equipment, our policy—as long 
as I have been connected with the Company, which is some 
twenty-three years—has always been one of trying to 
buy the best value for the company. We feel that in fair- 
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ness to our customers, good business judgment, that we 
cannot include or exclude vendors on our bidding list 
because of any particular affiliations of any kind that they 
may have. We have an open purchasing policy, and our 
policy is one of feeling we have the responsibility of— 
whether we are buying materials, supplies or equipment or 
whether we are buying services, labor—of trying to buy 
what we think is the best package. 

Trial Examiner: With that explanation, now, will you 
answer the question that was asked as to what work is 
being done there now? Was that the question? 

Q. (By Mr. Farkas) No. Whether or not Detroit Edi- 
son hires employees to work on the job at River Rouge. 
A. All right. Now, we do not directly hire employees to 

do any of this field labor work. We do have a few 
175 employees down there who are in a check or super- 

visory capacity. I have one man down there from 
our purchasing organization to take care of immediate rush 
pickups that they have. Our construction department has 
a man down there to follow the general progress of the 
job, but we do not in any way hire any laborers or any 
people to perform the work on the job. 

Q. Does Detroit Edison have anyone at the River Rouge 
project who is engaged in physical or manual work? A. 
We do not. 

Q. Now, as I understand it, from your testimony, the 
policy decision as to how something is done rests with 
Detroit Edison? A. That is correct. 


218 Q. (By Mr. Franklin) Mr. Ogden, were you fa- 
miliar with the building of the addition to the Trenton 
Channel plant? A. Yes, I was. 

Q. Would you describe briefly to the Examiner the 
method used in constructing that plant, as far as outside 
contractors were concerned? A. In the building of our 
Trenton Channel addition immediately following World 
War I, we— 
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Q. World War II? A. Pardon me. World War II— 
in building this addition to Trenton Channel immediately 
following World War II, at that time the Detroit Edison 
Company was still acting generally as its own contractor, 
and we had a construction department, and we hired 
various trade groups as employees of the Detroit Edison 
Company. 

Q. Now, were those employees represented by any union? 
A. Yes, those employees were affiliatea—it was the CIO, 
and I am not sure whether the unit changed in the mean- 
time. It is currently the Utility Workers’ Union of 

America. 
219 Q. It was the same union, by either that name or 
some other? A. That is right. 

Q. Now, the Detroit Edison Company still has that CIO 
Utility Workers’ Union representing its construction de- 
partment? A. Yes, we do. 

Q. Although the name has been changed to Construction 
and Maintenance Department? A. That is correct. 

Q. Now, when the additional units were built at Conners 
Creek what year was that? Units 8 and 9 at Conners 
Creek? A. My memory on dates gets a little bad, but I 
believe it was 1948 or ’49 or ’50—in that area. 

Q. Did you employ General contractors? A. Yes, at 
that time we decided we should no longer continue the 
pattern we had had of building these plants with our own 
labor force, but, rather, we should employ a general con- 
tractor, and at that time we engaged—after a rather ex- 
tensive study of various contractors whom we might get— 
we engaged United Engineers and Constructors. 

Q. And United Engineers and Constructors employed 
labor represented by the Building Trades of the AF of L? 
A. That is correct. 

Q. Who had the piping contract at Conners Creek? A. 
Pittsburgh Piping, as I recall, had the piping contract at 

Conners Creek. 
220 Q. Another witness has testified to it, but will you 
tell who furnished the turbines? A. The two tur- 
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bines at Conners Creek addition, Number 15 and 16, were 
Westinghouse. 

Q. Who furnished the turbine piping? A. Well, by 
turbine piping you mean the piping that is included in the 
so-called package, from the stop valve to what I think of 
as generator terminal leads, that piping was furnished 
by Westinghouse, as they did at our River Rouge job. 

Q. That was fabricated by Westinghouse? A. Yes. 

Q. By whom was it installed? A. It was installed at 
that time—well, let me say it was installed by members of 
the United Association, and I am not—I don’t remember 
correctly whether they were then employees of Pittsburgh 
Piping or Townsend and Bodam. Townsend and Bodam 
acted as the turbine erection people for Westinghouse on 
that job, and I don’t just recall whether they actually— 
Townsend and Bodam—hired these people direct, or 
whether they gave a sub-contract to Pittsburgh Piping. 

Q. But all of the piping erection and installation was 
done by members of UA? A. Yes. 

Q. Was there, to your knowledge, any dispute or 
221 delay in that work? A. To my knowledge there 
was no dispute or delay. 

Q. Now, the next power plant that was erected was St. 
Clair, was that right? A. That’s right. 

Q. Where is that located? A. That’s on the St. Clair 
River, half way between Marine City and St. Clair, 
Michigan. 

Q. In East China Township? A. East China Township. 

Q. That consists of how many units? A. Currently we 
have installed and operating at St. Clair four turbine 
generator units. 

Q. Did you supervise the preparation and issuance of 
the contracts for the turbines on those four units? A. 
Yes, I did. 

Q. Who are the turbine contractors on those? A. St. 
Clair 1 was furnished by the General Electric Company. 
St. Clair— 
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Mr. Farmer: Mr. Examiner, this has been covered spe- 
cifically— 
Mr. Franklin: Not by this witness, and I want to get 
it in his testimony, if I may. 
Trial Examiner: What difference does it make which 
witness testifies to it, as long as it’s in the record? 
Mr. Franklin: It makes no difference, except— 
222 well, I will withdraw it. 
Trial Examiner: All right. 
Q. (By Mr. Franklin) There was a contract with Gen- 
eral Electric for Units 1 and 4 at St. Clair? A. That is 
correct. 


° e s s * * * * * * 


225 Q. (By Mr. Franklin) Mr. Ogden, of the four 

units at St. Clair, two furnished by Allis Chalmers 
and two by General Electric, was this same auxiliary piping 
prefabricated by the respective manufacturers? A. Yes. 
Essentially we bought that same complete package each 


time. 
Q. And was it installed and erected by members of UA? 
A. Yes. 


226 Q. (By Mr. Franklin) Mr. Ogden, on Unit Number 
1 at River Rouge, was the auxiliary piping for the 
turbine prefabricated by General Electric? 

Mr. Farmer: Same objection. 

The Witness: Yes. 

Trial Examiner: I will let him answer. 

The Witness: Yes. 

Q. (By Mr. Franklin) By whom was it installed? 
997 A. By members of the United Association employees 
and United Engineers and Constructors. 

Q. Getting back to St. Clair, who did the piping at St. 
Clair on Units 1, 2, 3 and 4? A. United Engineers and 
Constructors. 

’ Q. You had no intervening contractor like you had at 
Conners Creek? A. We did not. 
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Q. That’s also true of Units 2 and 3? A. At River 
Rouge, yes. 

Q. Now, your contract with United Engineers at St. 
Clair—pardon me—at River Rouge, General Counsel’s Ex- 
hibits 12(a) through 12(g), covers the entire construction 
of the plant, does it not? A. Does our contract with United 
for River Rouge? : 

Q. Yes? A. And as submitted this morning, initially it 
was for two units, and there was a change-order adding 
a third. 


239 George A. Porter 


a witness called by and on behalf of the General Counsel, 
having been previously duly sworn, was recalled, examined 
and testified further, as follows: 


Direct Examination 


* * * * * s * * * * 


255 Trial Examiner: You know of your own knowl- 
edge at what stage the construction of the generator 
is right now? 

The Witness: Yes. 

Trial Examiner: From your expert experience in this 
connection, do you know that in view of its present stage 
that it:is impossible to be completed by the scheduled date? 

The Witness: I know this: That about the 21st of 
January we first started to receive piping from the West- 
inghouse Company which was part of Number 2 unit, part 

of that package that we bought. I know that the pipe- 
256 = fitters would not handle it. That I know. 
Mr. Farmer: Mr. Examiner, I do not think Mr. 
Porter knows that. If he does, let’s get at it in terms of 
the way you develop evidence in a case. Is he going to sit 
on the stand and tell us what the facts are? 
Trial Examiner: That is not responsive to the question. 
The Witness: It isn’t— 
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Mr. Farmer: I move to strike Mr. Porter’s last statement. 
Trial Examiner: All right. 


° e * s * * * ° e 


Q. (By Mr. Farkas) I say will you tell us, on the 

basis of you educational background and your engi- 

neering experience, what is meant by ‘‘fabrication’’? A. 

Well, my understanding of ‘‘fabrication’’—are you speak- 
ing of fabrication of pipe? 

Q. That’s what I am asking you for, your understanding. 
A. Fabrication is manufacturing—as far as I am concerned, 
if you take a piece of straight run pipe and cut a thread 
on an end, installing flanges, welding, bending, anything 
that you do to a straight piece of pipe in my estimation is 
called fabrication. 

Q. Now, Mr. Porter, can you tell us whether or not in 
that definition you make any distinction between the actual 
manufacture of the pipe and the subsequent activity in 
connection with it, the bending, the shaping, the twisting 

and so forth. Is there a distinction there in the 
259 term ‘“‘fabrication’’? A. Not in my mind. 
Q. In your opinion it includes manufacture? A. 
Oh, no. No, no. 

Q. That’s what I am trying to get at. A. No. I did 
not understand. 

Q. In other words, so that the record is clear, fabrication 
is something that happens to pipe already manufactured? 
A. That’s correct. 

Q. In straight lengths? A. That’s right. 

Q. And after the pipe is received in straight lengths 
something is done with it? A. That’s my understanding. 


Q. (By Mr. Farkas) What is this purchasing 

policy with respect to the purchase of turbine gen- 
erator units from the manufacturers, very briefly? A. As 
far as the company policy on any purchase is concerned, 
we buy the best buy for the Detroit Edison Company, 
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regardless of where it comes from. As far as the purchase 
of any turbine is concerned, we buy that, as I said before, 
as a package. 

Q. And how long has that policy been in effect, to your 
knowledge? A. As far back as I can remember, and I 
don’t think we are unique. I think that is the policy of 
the whole industry. 

Q. Do you know of your own knowledge whether that 
policy was in effect at the time the contract was entered 
into between Detroit Edison and United Engineers cover- 
ing the installation of the River Rouge power plant for 
Unit Number 2? A. Yes, sir. 

Trial Examiner: You mean it was in effect? 

The Witness: It was in effect. 

Q. (By Mr. Farkas) Has there been any change in 
that policy, to your knowledge, at any time? A. Not to 
the best of my knowledge. 


* e s * s * 


280 Walter S. Hulse 


a witness called by and on behalf of the General Counsel, 
being first duly sworn, was examined and testified as 
follows: 


Direet Examination 


Q. (By Mr. Farkas) Mr. Hulse, will you state your full 
name, please? A. Walter S. Hulse, Jr. 

Q. What is your business address? A. River Rouge 
Power Plant, United Engineers and Constructors. 

Q. Are you employed at the present time? A. Yes. 

Q. In what capacity? A. Assistant to the General 
Superintendent. 

Q. What is his name? A. Mr. Dallam. 
281 | Q. How long have you been an assistant to Mr. 
Dallam? A. Since December of 1956. 


e * * * * * s * e Cd 


282 Q. (By Mr. Farkas) Mr. Hulse, I hand you what 
has been marked for identification as General Coun- 
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sel’s Exhibit 24, and ask you if you know what that is. 
A. Yes, this is a set of notes that I made on March 13, 
when Mr. Dallam and I made a tour of River Rouge job— 

Q. Just a moment. Just briefly describe it. It is a set 
of notes you made when you were with Mr. Dallam on 
March 13th, going through the power plant? <A. That’s 
right. 

Trial Examiner: What year? 

Mr. Farkas: March 13, 1957? 

The Witness: March of this year. 

Q. (By Mr. Farkas) Now, Mr. Hulse, will you tell us 
whether or not this document which has been marked for 
identification as General Counsel’s Exhibit Number 24 is 
an original or whether it is a copy, or tell us just what it is. 

A. Well, when I made this up I had a set of work 
983 sheets which I had when I went through the plant. 

They were in a little bit different form, and then 
when I came back to the office I made this up from those 
work sheets. 

Q. Now, do you have the work sheets? A. No, I don’t. 

Q. What did you do with the work sheets? A. Well, 
that was just more or less scrap paper, and I threw that 
away when I finished this complete report. 

Q. And when you finished this complete report—strike 
that. The complete report that you finished is what? Is 
that the physical document that you have in your hand 
there? A. That’s right. 

Q. And what did you do with that when you completed 
it? A. Well, I completed this report and had copies made, 
and I gave the copies to—several copies to Mr. Jones, 
who is the lawyer for Detroit Edison, and I believe several 
copies to Mr. Saxton. I turned this copy over to you. 

Q. Did you give anything to Mr. Donovan? <A. Yes, he 
has a copy of that. 

Q. Then you say this is the original of those copies? A. 
That’s right. 

Q. You say that you prepared this from your work 
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sheets when you got back to the office that day? A. That’s 
right. 
Q. March 13th. And can you tell us, in point of 
284 time, how soon after you returned to your office 
you transposed the facts from your work sheet to 
this document which you have had in your hand, and which 
is identified as GC No, 24? A. I did it immediately, be- 
cause Mr. Jones, Mr. Herrick and Mr. Saxton were in a 
rush to see that report. 

Q. All right, sir. 

Mr. Farkas: I offer in evidence General Counsel’s Ex- 
hibit Number 24, and at this time I have a copy available. 

Trial Examiner: Tell us who Mr. Saxton is. 

The Witness: He is the lawyer for United Engineers. 

Mr. Herrick: He made an appearance, Mr. Examiner, 
if you recall, as counsel for UE and C. 

Trial Examiner: I recall. 

Mr. Farmer: Could I ask the witness a question? 

Trial Examiner: All right. 

Mr. Farmer: Mr. Hulse, you say you went around with 
Mr. Dallam and took notes on conversations that he had 
with pipe fitters in the plant? 

The Witness: I took the replies that the pipefitters made 
to three questions that he asked them; yes, sir. 

Mr. Farmer: How many pipefitters? All of those on 
these several pages? 

The Witness: Yes, there were eighty pipefitters that he 
talked to that day. 

Mr. Farmer: Now, the three questions which you 
285 asked are attached here to the top page, which Mr. 
Dallam asked? 

The Witness: That’s right. 

Mr. Farmer: They are attached here to the top page of 
this exhibit? 

The Witness: Yes. 

Mr. Farmer: Were those the original questions that were 
written down before you went around to interview the 
pipefitters? 
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The Witness: That’s the three questions Mr. Dallam 
had written on a piece of scrap paper, that he asked 
the men. 

Mr. Farmer: Is that his handwriting on this exhibit? 

The Witness: That is my handwriting. 

Mr. Farmer: Where did you get the three questions? 

The Witness: From Mr. Dallam. I heard him repeat 
it about eighty times. 

Mr. Farmer: Do you take shorthand? 

The Witness: No, I don’t. 

Mr. Farmer: These interviews with these eighty pipe- 
fitters, most of them oceurred on March 13th? 

The Witness: March 13th, yes. 

Mr. Farmer: And a few on March 12th? 

The Witness: I believe the men that were interviewed 
on March 12th—I have some note to the effect that they 
were talked to before, or something of the sort. 

Mr. Farmer: And when did you make up this com- 

pilation? 
286 The Witness: I would say I started about eleven 
o’clock on the morning, eleven o’clock on March 13th. 

Mr. Farmer: You didn’t take down the exact words, as 
stated by each pipefitter in answer to these three questions? 

The Witness: No, that is the gist of what they said. 

Mr. Farmer: This is the sense of it that you got? 

The Witness: Yes. 

Mr. Farmer: You put that on note paper at the time 
you heard them make the statements? 

The Witness: That’s right. What I did, I had a sheet 
with each foreman and the men that were working for the 
foreman, and then, as Mr. Dallam talked to the men, I wrote 
down the gist of the reply to each of the three questions, 
and then when I went back to the office then I made that 
form up, which is the list of the pipefitters as we have 
them on the payroll, starting with Bull Kelley, who has 
the top number, and running down. 

Mr. Farmer: You didn’t put down on this sheet a ver- 
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batim—the precise words that you had on your notes, is 
that correct? 
The Witness: No. No, sir. 


* @ e * ° e 
291 William M. Dallam 
a witness called by and on behalf of the General Counsel, 


being first duly sworn, was examined and testified as fol- 
lows: 


Direct Examination 


Q. Are you employed at the present time? A. Yes. 

Q. As what? A. I am the general superintendent over 
the River Rouge job. 

Trial Examiner: For whom? 

The Witness: United Engineers and Constructors, In- 
corporated. 

Q. (By Mr. Farkas) Under whose supervision do you 
work, if any, Mr. Dallam? A. Mr. Brown, G. H. Brown, 
Construction Manager. 

_Q. You work under his immediate supervision? 
292 A. At the moment I work under Mr. Ruehle, who 
is Mr. Brown’s assistant. Recently appointed. 

Q. How long have you worked under Mr. Ruehle? A. 
Oh, I think about three weeks. 

Q. Prior to that time under whose immediate supervision 
were you working? A. Mr. Oleksiak. 

Q. Who is Mr. Oleksiak? A. He was Mr. Brown’s assist- 
ant. 

Q. Mr. Dallam, will you tell us in detail what your duties 
are as construction superintendent for United Engineers 
at the River Rouge power plant, substantially, in detail. 
Let me put it that way. A. My duties are to take the in- 
formation and the material and build a power plant. 

Q. That’s brief. I take it, then, that your overall re- 
sponsibility is to see that that power plant is constructed 
when and how it is supposed to be in accordance with the 
contract, is that right? A. That is right. 


Q. Now, with respect to your duties on a day-to-day 
basis will you tell us what those are, in the normal course 
of your daily operations? A. Well, inasmuch as I have 

general supervision over the project, I keep an eye 
293 on what goes on, and I issue any orders that are 
necessary to keep it going, and that is about all. 

Q. Now, who do you have working under you as your 
immediate subordinates? A. I have an assistant, Walter 
Hulse. I have department heads, and they have, some of 
them, assistants. There are general foremen and foremen. 

Q. Who is the general foreman on the job? A. In what 
particular trade? 

Q. Well, since we are concerned here essentially with 
pipe fitting, who is the pipefitting general foreman? A. 
William Kelley. 

Q. Does he have any assistants? A. Yes. He has a 
number of area foremen and foremen under him. 

Q. What are the duties of these area foremen under Mr. 
Kelley? A. An area foreman supervises the foremen in 
the particular area for which he is responsible. 

Q. Now, can you tell us the responsibility of Mr. Kelley 
as the general piping foreman? A. Kelley has direct 
supervision over the installation of the piping under Gene 
Weiss, who is the piping superintendent, the UEC piping 
superintendent. Kelley is responsible for instructions to 
his foremen which permit the work to be carried out, and 
he is responsible for the detailed instructions to his fore- 

men. 
294 Q. Now, the construction job at River rouge em- 
braces how many generator units? A. There are 
three complete units there. 

Q. And work is going on there now with respect to 
which unit? A. To Number 2 and Number 3 units. 

Q. Unit Number 2 is what make or manufacture? A. 
Westinghouse Electric. 

Q. And Unit Number 3 is what make or manufacture? 
A. Allis Chalmers. 
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Mr. Farkas: Mr. Examiner, I want to ask a preliminary 
question or two, and I am going to connect this up, and, 
if not, counsel can move to strike. 

Q. (By Mr. Farkas) Mr. Dallam, have you ever worked 
in an ordinary factory, shop? <A. Yes. 

Q. Are you familiar with the relationship between the 
foreman in such a shop and the employees under him? A. 
Yes. 

Q. Now, is that relationship between the foreman and 
yourself—that is, Mr. Kelley and yourself—the same out 
at River Rouge as the relationship between a foreman in 
the shop with his employees, in the sense that there is 
constant supervision over his work? 

‘Mr. Farmer: I object. There is no showing as 
295 to what the relationship is, as to which this— 

i Mr. Farkas: This is preliminary in wanting him 
to say whether it is or not. 

Trial Examiner: Why not ask him what it is, irregard- 
less of what it is in the factory or shop? 

Q. (By Mr. Farkas) Mr. Dallam, will you tell us what 
your relationship is with Mr. Kelley insofar as your day- 
to-day operations are concerned on the job at River Rouge 
with respect to the installation and erection of the turbine 
generators that are being installed at the plant? A. It is 
not necessary or usual for me ever to discuss the details 
of the work with Mr. Kelley. 

Q. Why? A. Those discussions and instructions come 
from Gene Weiss, the piping superintendent. 

Q. When construction on such a power plant begins, do 
you have any conferences with your supervisors who are 
immediately responsible to you? A. We have what we call 
construction meetings sometimes once a week and some- 
times as infrequently as once every two months, in which 
the details of the work we want to accomplish are 
thoroughly thrashed out. In addition to that, I see each of 
them every day, and if it is necessary for me to tell them 
anything, I do it, or if necessary for them to tell me any- 
thing, they do it. 
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296 Now, specifically with respect to the installation 

of the Westinghouse turbine generator in Unit Num- 
ber 2, how frequently is it necessary for you to consult with 
Mr. Kelley on the progress of that job? A. I don’t recall 
ever having had to consult with Mr. Kelley on the progress 
of that job. 

Q. Now, why is that so? A. Because that is handled 
through the piping superintendent. 

Q. Do you give any instructions to the piping superin- 
tendent? <A. Yes. 

Q. Mr. Dallam, is the progress on a job such as Unit 
Number 2 something that is a continuing thing and is com- 
pleted in phases, or is it something that requires intervals 
between stages? A. Actually the thing runs almost auto- 
matically. You may realize that this is the fifth one. There 
are four at St. Clair, and Number 1 at the Rouge, which 
makes this the fifth unit we have worked on. It runs very 
smoothly. It is not necessary that we give detailed instruc- 
tions on various items, as far as I am concerned. 

Q. Now, do I take it, from what you have said, you have 
worked pretty much as a crew or team, construction team, 
in the past? A. That’s right. 

Q. Can you tell us whether or not you have had Mr. 
Kelley with you as part of that team? A. Yes. Kelley 

was at St. Clair when I came to St. Clair. 
297 Q. Was Mr. Kelley with you when 1, 2, 3 and 4 
Units were installed at St. Clair? A. Yes. I had 
better point out to you that on the St. Clair job I was not 
the general superintendent. I was the mechanical super- 
intendent. 

Q. You worked harder, is that right? Mr. Dallam, then 
am I correct in my understanding by virtue of this past 
relationship between yourself and your immediate subordi- 
nates such as Mr. Kelley and the other foremen there is a 
general know-how of what has to be done and when it is 
supposed to be done, insofar as the construction of these 
turbine generator units are concerned? A. That’s right. 
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Q. Who is vested with the responsibility, Mr. Dallam, of 
earrying out the day-to-day tedious work and supervision 
that is necessary to see that this job is done? A. You are 
talking about the fitters? 

Q. Yes. Yes. A. Kelley does the detailed supervision. 

Q. Does he have the final supervision over the pipefitters, 
so far as the work is concerned? A. Gene Weiss of course 
is over Kelley. 

Q. Gene Weiss is the piping superintendent? A. That 
is right. 

Trial: Examiner: Kelley has supervision over the pipe- 

fitters? 
298 The Witness: Yes, sir. 

| Q. (By Mr. Farkas) Mr. Dallam, do you know of 
your own knowledge the number of pipefitters who were on 
the job or that you have on the job in connection with the 
installation and erection of the turbine, the power plant? 
A. As of today there are one hundred twenty-three. 

Q. Now, what was it as of, say, the turn of the year, the 
end of the year or the turn of the year, January 1, 1957? 
A. The exact number I don’t recall, but T think it was 
about one hundred thirty-five. 

Q. Now, of those one hundred thirty-five pipefitters, can 
you tell us how many of those pipefitters were actually 
involved in the installation and erection of the piping which 
is a part of the Westinghouse generator on Unit 2? A. I 
think there were twelve. 


Q. (By Mr. Farkas) Mr. Dallam, you are construction 
superintendent for United Engineers, you said? A. That 
is right. 
299 |Q. In the installation and construction of the 
power plant is it necessary for you to have a labor 
supply? A. That is right. 
Q. And that labor supply encompasses what categories 
of employees? A. Well, it covers all of the trades. You 
want me to name them? 
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Q. You mean all of the trades in the construction field? 
Is that what you desire to say? A. That is correct. 

Q. Now, without trying to run through the alphabet and 
making it all-inclusive, would you just give us an illustra- 
tion of what that would embrace? A. Well, we have pipe- 
fitters, we have boiler makers, we have electricians, we have 
millwrights, we have laborers, we have cement finishers, 
we have steel workers, we have reenforcing rod men, 
carpenters. 

Q. And do you know of your own knowledge on what 
basis these employees are on the job? I mean whose em- 
ployees are they? A. They are United Engineers and 
Constructors’. They appear on our payrolls and they are 
paid with our checks, and I sign the payrolls. 

Q. Now, Mr. Dallam, I think you indicated previously 
that in addition to reports which you get from your im- 

mediate subordinates such as Mr. Kelley and the 
300 various foremen, Mr. Weiss and the various fore- 

men under him, you make a daily tour through the 
power plant. A. That is correct. 

Q. How often have you been doing this? A. Usually 
once in the morning and once in the afternoon, and some- 
times oftener. 

Q. Over what period of time has that been your practice? 
A. Twenty years. 

Q. In the course of that method of operating and over- 
seeing can you tell us whether or not you have become 
acquainted with the men on the job? A. Yes, I recognize 
a good many of them. 

Q. Mr. Dallam, do you recall about a week or so ago that 
I was out at the power plant? A. Yes, sir. 

Q. Do you recall you took me through the power plant? 
A. Yes, sir. 

Q. Do you recall on the way various employees stopped 
and talked to you? <A. Yes, sir. 

Q. Among those employees were there any pipefitters? 
A. One. 


32 


Q. Do you think you know most of your pipefitters on the 

job? A. I know perhaps forty per cent of the faces, and 
not that many names. 

301 Q. With respect to the pipefitters involved in the 
installation and erection of Unit Number 2, what 

would be the fact? A. How many of those pipefitters 

would you know? A. I would think I would know about 

six of them. 

Q. And that would be about half of them, is that right? 

Trial Examiner: Your answer? You have to answer out 
loud instead of nodding your head. Your answer is ‘‘yes’’? 

The Witness: Yes. I am sorry. 

Q. (By Mr. Farkas) Do you know whether or not in con- 
nection with the installation of the turbine generator unit 
Number 2 at River Rouge there are any employees of 
Westinghouse engaged in doing physical or manual pipe- 
fitting work? A. There are no employees of Westinghouse 
doing any physical work. 

Q. Are there any employees of any kind on the job who 
are employees of Westinghouse? <A. Yes. 

Q. Who is that? How many are there? A. Oh, I think 
there are five. 

Q. Do you know who they are? A. Lester Smith. 

Q. Who is he? A. He is the erector, and in charge of the 
job for Westinghouse. 

Q. Can you tell us whether or not he holds a 
302 supervisory position? <A. Yes, he is in charge of the 
erection of the turbine. 

Q. Who are the others? A. Bill Brannan, Oliver, Mike 
Walick— 

Q. And who are Brannan and Oliver? A. Oliver is the 
electrical supervisor. Walick is the mechanical man. 

Q. Is'he a supervisor? A. He is a supervisor. Bran- 
nan is an engineer that they are breaking in and will 
eventually become an erector, I guess, and they have one 
new man who is going to look after paper work in the 
office. I don’t remember his name. 
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Q. Now, these men you say are all supervisors? A. 
That’s right. 

Q. Do they have any contact with you? A. Yes, I talked 
to them. 

Q. On what basis? A. I talked to them every day to 
see how they are doing, what I can do for them. 

Q. Is their position there, in addition to being super- 
visory liaison with you as well? A. That’s right. 

Q. Now, can you tell us whether or not there are any 
employees on the job specifically—well, generally speak- 

ing, are there any employees on the job who are en- 
303 gaged in physical or manual work who are employees 
of Detroit Edison? A. There are no such employees. 

Q. Now, limiting it or confining it to Unit Number 2, are 
there any employees of any kind on the job? A. Doing 
physical— 

Q. No, I didn’t say doing physical or manual work. I 
said any employees of any kind. A. Of anybody? 

Q. Of Detroit Edison. 

Mr. Franklin: May I interrupt? I don’t think the ques- 
tion is clear. 

Mr. Farkas: Strike that. I will ask it differently. 

Q. (By Mr. Farkas) You detailed the supervisory staff 
with respect to Westinghouse. A. Yes. 

Q. With respect to the Erection and supervising of Unit 
Number 2, the Westinghouse unit. Are there on the prem- 
ises any individuals who occupy a similar relationship 
with you from Detroit Edison? A. Yes. 

Q. How many? <A. Well, I can’t answer because I don’t 
know, but there are a good many. 

Q. Are they your employees? A. No. 


s e e e * * * * * 


Q. (By Mr. Farkas) Do you know, Mr. Dallam, 
whether they occupy that same liaison position? A. 

I think we had better amplify this just a little bit. There 
are supervisors representing the construction department 
at River Rouge. There are a good many people repre- 
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senting production who act as inspectors. Now, just what 
category are you after? In other words, I will go a little 
further. Mr. Scott, Mr. Miles Scott, is there; and Mr. 
George Owen is there, who is Mr. Scott’s assistant in the 
field. 

There are some purchasing people who are actually— 
they belong to Detroit Edison, but are on our field payroll. 
There are a good many people from production who come 
and go that are not on our payroll. 

Q. (By Mr. Farkas) I believe you testified there 
305 are no rank and— 
. Trial Examiner: These people you referred to 
are employees of Edison? 

The Witness: Yes. 

Q. (By Mr. Farkas) There are no rank-and-file em- 
ployees who do any manual or physical work at all from 
Edison? A. That is correct. 

Q. Do you know of your own knowledge—Mr. Dallam, 
these production men and these liaison men from Detroit 
Edison, can you tell us whether or not they have any re- 
sponsibility for issuing orders to the rank-and-file, with 
respect to how the work is to be done? A. They have no 
responsibility. 

Q. To specifically answer my question, do they have any 
authority to give orders? A. They do not. 

Trial Examiner: Do they, in fact, give any? 

The Witness: If I knew about it I would jump on them. 

Trial Examiner: To your knowledge they do not? 

The Witness: That is correct. 

Q. (By Mr. Farkas) Mr. Dallam, you have indicated 
previously you must resort to some sort of source for labor, 
your supply of labor to install and erect these power 
plants. Can you tell us with respect to pipefitters who 
may be needed in connection with the installation and 

erection of the turbine generator Unit Number 2, 
306 what that source of labor is, of pipefitters? A. Well, 
its the United Association, Local 636, if I remember. 
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Q. And can you tell us—first of all, do you know, have 
you ever had occasion to see that more pipefitters were 
made available for a job? A. Our ordinary contact re- 
quiring pipefitters is to have Gene Weiss ask Bill Kelley 
to arrange for the supply of them, and my understanding 
is, of course, Bill talks to the Hall, Mr. McCarthy, and 
requests them. 


Mr. Farkas: This individual, Mr. Kelley, that Mr. 
Dallam has mentioned, is the same Kelley who is the 
general foreman who is the president of Local 636. 

Mr. Farmer: Yes, we will stipulate to that. 

Trial Examiner: All right. All parties so stipulate. 

Q. (By Mr. Farkas) Mr. Dallam, you say that you know 
that your source of labor supply with respect to pipefitters 
is Local 636 of the United Association, the respondents 
here? <A. Yes. 

Q. Were you—strike that. Do you know of your own 
knowledge, can you recall whether or not that was equally 
true with respect to the installation and construction of the 

turbine generator units at St. Clair, specifically 1, 
308 2,3 and 42 A. Are you asking me whether they 
came from 636? 

Q. Yes. A. I do not know in all cases. 

Q. Can you recall whether or not you did get any pipe- 
fitters from Local 636 on that job? A. I know that some 
came from there. How many, I do not know. 

Q. Can you tell us whether or not the method of obtain- 
ing the pipefitters was the same or different from your 
procedure in getting them now at River Rouge? 

Mr. Farmer: Object, Mr. Examiner. This witness has 
not testified to the procedure. 

Mr. Farkas: I will alter that to this extent. 

Q. (By Mr. Farkas) I am asking you, Mr. Dallam, with 
respect to source, rather than procedure. A. The source 
was the same. 
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Q. Mr. Dallam, do you know of your own knowledge to 
whom pipefitters who come on the job report? A. They 
report to Mr. Kelley. 

Q. Now, because my question was general, I want to 
clarify that. I am thinking specifically of their reporting 
to work for the first time. To whom do they report? A. 
Well, the procedure is this: As they come in they are 
sent by Kelley or one of his foremen to the time office. 

Ordinarily they are shown the way by the steward, 
309 and they are signed up by the time office and then 
assigned to the foreman. 

Q. You said signed by the foreman? A. No, assigned 
to. 

Q. Assigned to? A. The foreman. 

Q. Who does the assigning to the foreman? A. Kelley. 

Mr. Herrick: I think I missed something when the door 
banged. What did he do at the pay office? You say they 
sign something at the pay office or time office? 

Trial Examiner: Repeat your answer. 

The Witness: They are sent over to the time office 
either by Kelley or by one of his foreman. They are 
usually accompanied to the time office by the steward, 
where they are signed up by the time department, and then 
they are assigned by Kelley to his various foremen. 

Trial Examiner: Referring to the steward of the local? 

The Witness: Yes, sir. 

Q. (By Mr. Farkas) Do you have any contact with them 
before they go to work? A. I do not. 

Q. Do any of your immediate subordinates other than 
the foremen on the job have any contact with them? A. No. 

Trial Examiner: About how many foremen does 
310 Kelley have, approximately? 

|The Witness: It runs in my mind at the moment 
it is about eighteen. 

Trial Examiner: Is that generally the number, more or 
less, or what is the range the past year? 

The Witness: Oh, I would say it stays pretty close to 
that number. 
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Q. (By Mr. Farkas) so that the record is clear, Mr. 
Dallam, what is the range of activity of those foremen? 
They aren’t pipefitter foremen, are they? A. They are 
pipefitter foremen. 

Q. Are they assigned to various portions of this power 
plant? <A. That is right. Let me explain. They are 
area foremen. 

Q. How many area foremen? A. I think about four or 
five. 

Q. And they do what? A. They supervise the foremen 
under them. 

Trial Examiner: Kelley is the general foreman? 

The Witness: That’s correct. 

Trial Examiner: Under him are area foremen, and under 
the area foremen are still other foremen? 

The Witness: That’s correct. 

Trial Examiner: And under those foremen are the work- 
ers? 

The Witness: That is correct. Perhaps it would help if 

I amplify, give you a little picture of this thing. The 
311 building is about ten stories high in the boiler part. 

There are a good many man hours required to get 
just that part finished, so he usually has an area foreman 
for that part. The turbine room is a good many more man 
hours, and there is an area foreman usually to take care 
of that, and there is other work in the lower section, so 
you need more area foremen, a couple more area foremen 
to take care of that. I mean it is a big job. 

Trial Examiner: When you said there were about eight- 
een foremen under Kelley, does that figure include the area 
foremen and the foremen under the area foremen? 

The Witness: That is correct. 

Q. (By Mr. Farkas) Am I correct in my understanding 
that these foremen are all ultimately responsible to Mr. 
Kelley? A. That is correct. 

Q. Now, Mr. Dallam, can you tell us what the situation is, 
what the facts are, with respect to the source of supply of 
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the foremen who are pipefitter foremen? A. They come 
from the United Association, Local 636, too. 

Q. When they report to the job what is the procedure? 
A. Just the same as for the mechanics. 

Q. Do you talk to them? A. No. 

Trial Examiner: When you say mechanics you are re- 

ferring to pipefitters? 

312 The Witness: Yes, sir. 

Q. (By Mr. Farkas) Now, in your day-to-day op- 
erations over the power plant at River Rouge have you had 
any occasion to take up any grievances of any kind? A. 
Yes. 


. s * * 2 * * s * e 


314 | Trial Examiner: Is there a contract which sets 
forth the grievance procedure? 

The Witness: There is a contract, but to the best of my 
recollection it does not set forth in detail any way in which 
grievances on the job can be solved. 

Mr. Farmer: No doubt that is true, but does it set forth 
a procedure for handling employee complaints on the job? 

Trial Examiner: Have there been instances of grievances 
involving pipefitters? 

The Witness: Yes, there have. 

Trial Examiner: Can you tell us how these grievances 
were processed? I will overrule the objection. 

|The Witness: Ordinarily I hear of them from the 

315 steward. He explains his troubles. I attempt to 
solve them. Normally the grievances are jurisdic- 
tional. In that event I get the stewards involved together 
and ask them to settle their differences. I ask them, if 
they can’t do it, to have their business agents get together. 

Trial Examiner: My question related to pipefitters. 

The Witness: Well, there are two classes of troubles. 
The jurisdictional. About the only other class of troubles 
you might find with the pipefitters are complaints about 
the loads being dusty, which occurs quite often with the 
pipefitters, and there is, of course, this one that we met 
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to talk about, the problem of work the pipefitters install 
and what they don’t install. In that particular problem 
I do not know of my own knowledge the exact steps that 
oceurred when the grievance was brought to the attention 
of United Engineers, because it did not come through me. 

Trial Examiner: You stated you asked the stewards to 
bring it to the attention of their business agent? 

The Witness: That’s right. 

Trial Examiner: The business agent of the local? 

The Witness: That’s right. 

Trial Examiner: Who is that? 

The Witness: That would be Mr. McCarthy. 

Trial Examiner: What happens next, if it isn’t settled 

at that time? 
316 The Witness: Again we have to rule out the juris- 
dictional, which is the most frequent. In the event 
that we call it to the attention of the business agent, and 
a settlement is not effected, normally some discussions then 
take place between the business agent and Mr. Brannan— 
or Mr. Brown. 

Trial Examiner: Mr. Brown is who? 

The Witness: Mr. G. H. Brown is the construction man- 
ager for United Engineers and Constructors. Normally 
the conversations then take place between the business 
agent and Mr. Brown, and eventually conversations take 
place with the International, the United Association, Inter- 
national. 

Trial Examiner: Does Mr. Kelley get in on discussion 
of these grievances you have been talking about? 

The Witness: Very often Kelley does get in on those 
discussion. Normally I do not get in at that level. 

Q. (By Mr. Farkas) Mr. Dallam, have you ever had oc- 
casion, limiting this to pipefitters again, have you ever had 
any occasion to talk directly with Mr. Kelley, to discuss and 
try to work out the solution to a grievance? A. There 
have been several instances over the years, the past year, 
when I have had occasion to talk to him. 
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Q. And would that be when there was—when you were 
unable to get together with the steward? A. Actually all 
of my discussions with Kelley have been on jurisdictional 

matters, and have been occasioned when we couldn’t 
reach an agreement with the steward. 


Q. Now, can you tell us, Mr. Dallam, whether 

you know of your own knowledge of the procedure 

for acquainting those who should know with the arrival of 
pipe? A. Yes. 

Q. What is that procedure? A. Well, piping comes by 
railroad. It is brought into the yard on the morning 
shift, usually, or there is a late afternoon shift, from the 
railroad. There is a yard foreman. 

Q. What is his name? A. Red Morgan. 

Q. Under whose supervision does he work? A. Bill 
Kelley’s. 

Q. All right, go ahead. A. He is probably the first one 
to see the pipe that comes in, and we also have a ware- 
house checking arrangement, and they visit the yard and 
checks all of the cars that come in, and report them in on 
the sheet, listing both the car number and the material, and 
the arrival date. That sheet is sent around to all super- 
visors, and that’s about all there is to it. 

Q. Now, this sheet which you mentioned, what does that 
sheet contain? A. Well, it contains the car number, the 
description of material on it, and the date on which it ar- 

rives. It is mimeographed. 
320 Q. And, specifically, to whom does that go? A. 
That goes to all supervisors, including the general 
foremen of the crafts involved. 

Q. Now, do you know whether or not the notice of the 
piping which arrives by car is given to you in advance, or 
whether it comes to you on the date of arrival, or whether 
it is brought to your attention subsequent to the arrival? 
A. Anything that is important, we usually have tracers, 
and we know about when it is due to arrive. Things that 
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are more of a routine nature that we don’t trace, I find 
out about it after it has arrived. 

Q. Now, specifically with reference to the Westinghouse 
pipe which is part of the turbine generator unit #2, what 
is the fact? A. I knew that it was due. I discovered it 
was here, at River Rouge, by looking out the window and 
seeing it on the track. 

Q. When was that? A. That was the morning of the 
21st of January. 

Q. Now, Mr. Dallam, on the morning of January— 

Trial Examiner: This year? 

The Witness: This year. 

Q. (By Mr. Farkas) On the morning of January 21, 
1957, you say you looked out your window during the 

course of the morning and then you saw what? A.I 
321 saw two car loads of pipe. They had signs on them 

saying ‘‘ Westinghouse to be sure’’, or words to that 
effect. 

Mr. Herrick: You can be sure if its Westinghouse. 

Q. (By Mr. Farkas) You can be sure if it is Westing- 
house. A. I knew it was pipe. I could see the ends stick- 
ing out of the car. 

Q. With respect to the power plant itself, where were 
those cars situated? A. One was on the siding that leads 
into the turbine room, and the other one was on the siding 
right next to it. 

Q. From you window in your office, state whether or not 
you were able to see fully the cars which were—which 
contained this pipe? A. I could see the cars without any 
trouble. 

Q. Mr. Dallam, do you know of your own knowledge 
what these cars contained, what kind of piping these cars 
contained? A. Are you talking about that particular morn- 
ing? 

Q. Yes. A. I knew it was pipe. Exactly what pipe, I 
did not know then. 

Q. Can you tell us whether you knew of your own knowl- 
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edge where that pipe belonged as far as the power plant 
itself was concerned? A. I did. 
Q. Where did that piping belong? A. It belonged 
322 with the Westinghouse turbine. Had I better say 
turbo generator unit. 

Q. Well, whatever is the fact. A. That is the fact, turbo 
generator unit. 

Q. Now, Mr. Dallam, a short while ago you indicated 
in your testimony what the day to day working relation- 
ship was between yourself and your general foreman who 
operated this team, this construction team that you have 
been working with. You recall that? A. Yes, sir. 

Q. Now, will you tell us whether in the normal course 
of operations, and in particular on January 21, 1957, when 
that piping arrived in the cars, the Westinghouse piping 
on these two cars, whether or not it was necessary for you 
to say anything about that piping to Mr. Kelley or anyone 
else? A. I did not consider it necessary, and I did not 
do so. 

Q. Will you tell us, Mr. Dallam, what the normal course 
of procedure would be in—strike that. What would the 
normal course of procedure be, first, when piping like 
that arrives? A. The normal thing would be for Red 
Morgan to arrange to have the cars delivered just where 
they were, and then later have the first car put into the 
turbine room, and Stolliker, who was the foreman and 
assigned to the turbine room job, would arrange to have 
it unloaded. 

| Q. Can you tell us, of your own knowledge, whether 
323 or not the piping from those two cars which arrived 

on January 21, 1957, was, in fact, unloaded accord- 
ing to the procedure which you have just related? A. It 
was not. 

Trial Examiner: Was it unloaded in accordance with 
any other procedure? 

The Witness: It was not at that time. 

Farkas: You anticipated, the Examiner anticipated me. 
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Q. (By Mr. Farkas) So far as you know, was that piping 
in those two cars ever unloaded? <A. Yes. 

Q. Do you know when that was? A. I know about when. 
It was around the 28th of January, if I remember rightly. 
I wrote it down in my little black book, if I would be per- 
mitted to consult that. 


* * * * * * * * * * 


Q. (By Mr. Farkas) I think you indicated pre- 

324 viously, Mr. Dallam, there were about twelve men 

who were pipe fitters who were working on the tur- 

bine generator unit itself, is that correct? A. That’s the 
way I recall, yes, sir. 

Q. Who were the foremen who were in charge of those 
twelve men? A. Stolliker. 

Q. Is he one of the foremen who were under the super- 
vision of Mr. Kelley? A. Yes. 

Trial Examiner: Is he as you have described it, an area 
foreman or a foreman under the area foreman? 

The Witness: A foreman under the area foreman. 

Q. (By Mr. Farkas) Mr. Dallam, do you know of your 
own knowledge whether or not there was, whether there 
were pipe fitters working on the Westinghouse turbine 
unit +2 on January 21st with specific reference to the 
so-called cross under tee-piece? A. Yes, there were. 

Q. And on that same day, on January 21st, were there 
men who were pipe fitters whose assignment it was to work 
on the hydrogen piping as part of Westinghouse unit #2? 
A. There were. 

Q. On that same day were there men who were pipe 

fitters who were assigned to work on the hydrogen 
325. eoolers? A. Yes. 
Q. Which is a part of turbine unit # 2? A. There 
were. 

Q. Now, Mr. Dallam, so that the record is perfectly clear 
here, with respect to these three specific projects on 
January 21st, were these pipe fitters who were assigned 
to these respective projects, these three which I have 
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mentioned, the tee-piece, the hydrogen piping and the 
hydrogen coolers, were they, in fact, working on January 
2ist? A. Yes. 

Q. 1957. Mr. Dallam, can you tell us whether or not 
the two car loads of piping which came in on the morning 
of January 21st in the two Westinghouse cars—inciden- 
tially, were those open cars or box cars? A. They were 
gondolas. 

Q. That’s an open type of car? A. Yes, with the high 
side. 

Q. Can you tell us whether or not those two car loads 
of pipe were unloaded on January 22nd? A. They were 
not. 

Q. Can you tell us whether or not they were unloaded on 
January 23rd? A. They were not. 

; Q. Can you tell us whether or not they were un- 
326 loaded on January 24th? A. They were not. 

, Q. Can you tell us whether or not they were un- 
loaded on January 25th? A. I do not think they were. 

Q. And what is the fact with respect to the 26th of 
January? A. I do not think they were unloaded then 
either. 

Q. Now, having thought about this while I have been 
questioning you, are you in a position to state now from 
any recollection of the matter whether or not they were 
unloaded and, if so, when? A. I know very well that they 
were unloaded. I saw the materials after they were un- 
loaded from the cars. I am a little uncertain as to what 
date. I still think it was about the 28th. 

Q. Can you tell us, Mr. Dallam, where this piping was 
unloaded? A. They were unloaded in our storage yard, 
along the track which is the fartherest to the south. 

Q. That, I take it, is outside the power plant? A. Yes. 

Q. In the normal course of operations, and based on the 
normal requirements for installing and erecting that piping, 
where should that piping have been after it was unloaded? 
A. We had planned to put as much of it into the building 
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as we could get in. The piping that we could not get into 
the building, we had intended to unload just north 
327 of the siding that led into the turbine room. 

Q. Now, Mr. Dallam, you have indicated where 
you intended to put the piping, and you also indicated 
where the piping was. Now, can you tell us why the piping 
was out in the yard and not where you intended to have 
it put? A. That was as a result of an agreement between 
the fitters and Mr. Frank Johnston, a compromise which 
would permit the piping to be unloaded somewhere within 
the plant so they could get rid of the cars. 

Trial Examiner: Who is Mr. Frank Johnston? 

The Witness: He is the vice president in charge of 
engineering and operations for United Engineers and Con- 
structors. 

Q. (By Mr. Farkas) Do you know, of your own knowl- 
edge, Mr. Dallam, the details of that arrangement? A. 
No, I was not present when it was made. 

Q. Mr. Dallam, can you tell us, from your own knowledge 
of the situation, as to whether or not after that piping 
was unloaded and put in the yard, on or around the 28th, 
whatever the exact date may be, as we will show here later, 
whether or not the piping that came in on January 21st 
was in fact installed by the pipe fitters? A. No, it was not 
installed. 

Mr. Farmer: I object to the question and ask the answer 
be stricken. It does not set any limitation with respect to 

time. When was it not installed? 
328 Trial Examiner: Suppose you qualify that. 

Mr. Farkas: I will. 

Q. (By Mr. Farkas) Mr. Dallam, you indicated the 
piping was unloaded in accordance with an arrangement, 
and was put out in the yard, correct? A. Yes. 

Q. Now, in the normal course of operations, the piping 
that came in you said would have been worked on and 
brought into the power plant. A. Right. 

Q. Can you tell us whether or not at any time subse- 
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quent to January 21, 1957, you know of your own knowledge 
that the pipe fitters who in the normal course of their 
operations would be the ones to work on that piping, did, 
in fact, do so? A. They did in fact do so, yes, after the 
injunction was granted. 

Q. Mr. Dallam, I am going to come back to this point but 
I want to deviate for the moment to lead up to this situa- 
tion. Can you tell us whether or not, following January 21, 
1957, which is the arrival date of the Westinghouse piping, 
you received any instructions from your superior with 
respect to this particular piping which arrived? Do you 
understand my question? A. Yes. I was instructed about 
March—on March 12th to take steps to have it 

erected. 
329 Q. My question was whether or not at any time 
you received instructions. Your answer would be 
yes, then? A. Yes. 

Q. Can you tell us from whom you received those in- 
structions? A. Mr. Brown. 

Q. And he is the construction manager? A. Construction 
manager. 

Q. And about when did you receive those instructions? 
A. On March 12th. 

Q. And do you know, of your own knowledge, on whose 
authority those instructions from Mr. Brown were trans- 
mitted to you? 

Mr. Farmer: You can answer that yes or no. 

Trial Examiner: The question is whether you know. Can 
you answer that yes or no? 

The Witness: I had better, perhaps, describe the cir- 
cumstances in which the instructions were given. 

Trial Examiner: The question is whether you know of 
your own knowledge, whose authority those instructions 
were given, by whose authority. Can you answer that yes 
or no, first, and then you will be permitted to explain? 

The Witness: I would say yes. 

Q. (By Mr. Farkas) Will you now explain the circum- 
stances? A. The circumstances were that in Mr. Brown’s 
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| office there had been representatives of Westinghouse, 

Detroit Edison, our legal representative, Mr. Brown. 

330 Q. Who do you mean by your legal representative? 
You mean counsel for United Engineering? A. 

That’s right. Mr. Saxton, I think is his name, and at that 

time and in that meeting the instructions were given to me. 

Trial Examiner: Were you present at that time, at that 
meeting? 

The Witness: I was present. 

Q. (By Mr. Farkas) Mr. Dallam, let me ask you this, 
do you know the occasion for that meeting? A. I would 
say that I do. 

Q. Would you tell us what that was? A. The occasion 
was to take whatever steps were necessary to get the piping 
installed. 

Q. All right, now, what, if anything, if any decisions 
were reached at that meeting? Just a moment before I 
ask you that. Have you now related to us the different 
individuals who were present at that meeting? A. I have 
not. 

Q. Will you tell us please. A. There was Mr. Miles 
Scott, Mr. Macomber. 

Q. Identify them please? A. Mr. Scott is Mr. Macom- 
ber’s assistant in charge of field work. Mr. Macomber is 

the construction manager, I think, of Detroit Edison. 
331 Mr. Green is Mr. Macomber’s assistant. There was 
Mr. Brown, Mr. G. H. Brown, construction manager 
for United Engineers and Constructors. There was Walter 
Oleksiak, Mr. Brown’s assistant. There was Mr. Herrick 
of Westinghouse. There was Mr. Leon Jones that was— 

Mr. Farmer: Who is Mr. Jones? 

Trial Examiner: Can you identify Mr. Jones? 

The Witness: Mr. Jones is associated with Mr. Franklin 
as, perhaps, counsel for Detroit Edison. I was there and 
Walter Hulse was there most of the time. At the moment 
I don’t remember any more, but I have a list of them in 
my notes, if you want me to check it. 
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Q. (By Mr. Farkas) Have you related to the best of 
your recollection the individuals who were there? <A. Yes, 
sir. 

Q. Mr. Dallam, can you recall whether or not Mr. Lester 
Smith was there? A. Mr. Lester Smith? Why, yes, he 
was there. 

Q. Who is Mr. Lester Smith? A. Mr. Lester Smith is 
the erector in charge of the erection of the turbine for 
Westinghouse. 

Q. He is one of these individuals you referred to before 
who is from Westinghouse as liaison and also with the 
responsibility of overseeing the installation and erection? 
A. That is correct. 


* s * ® Ld * * * * * 


332 Trial Examiner: All right, reframe your question. 

Q. (By Mr. Farkas) Mr. Dallam, let me go back 
a bit and see if we can develop this in sequence. Prior to 
this meeting of March 12th can you recall whether or not 


you participated in any discussions with any representa- 
tives of United Association with respect to installation and 
erection of this Westinghouse piping that came in? A. My 
recollection is that I did not. 

Q. Can you tell me whether or not you ever had any 
conversation prior to this March 12th meeting concerning 
the Westinghouse piping and its erection and installation 
with Bradshaw? A. I did not. 

Trial Examiner: Has Bradshaw been identified? 

The Witness: Gene Bradshaw. 

Trial Examiner: What is his position? 

Mr. Farkas: Mr. Examiner, the parties agree we can 
identify Mr. Gene Bradshaw as an international organizer 

ifor the International, for the United Association. 
333 | ‘Trial Examiner: Let’s also have it clear, so the 

‘record will indicate, the reference to the United 
Association is intended to refer to the Respondent Inter- 
national? 

Mr. Farkas: Yes, and when we speak of the local, we 
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will speak of it as Local 636. I think that again is in line 
with what has transpired before this. 

Q. (By Mr. Farkas): Now, Mr. Dallam, let’s return to 
the March 12th meeting. I understand there has been an 
objection here to your testifying what decision was reached, 
so will you tell us what occurred? A. Well, there was a 
very thorough discussion of the problem of getting the 
piping erected and it was decided steps had to be taken 
to get it erected, and those steps would consist of a direct 
order given to Bill Kelley to erect it. 

Trial Examiner: A direct order by whom? 

Mr. Farkas: Mr. Examiner, were you saying something 
to the witness? 

Trial Examiner: I was going to ask for a little more 
detail. 

Mr. Farmer: I am going to object to the question and 
answer and ask it be stricken, unless we get from the wit- 
ness as to what was said and by who. 

Trial Examiner: Suppose you tell us more detail just 
who said what so far as you can remember in this connec- 

tion, to the best of your ability. 
334 The Witness: As I say there was an extended 

discussion in which most of the people present took 
part. At the end of that discussion it was evident that 
whatever was done, I was going to have to do it. That’s 
no conclusion. And instruction came from Mr. Brown 
and they weren’t lengthy. He simply nodded his head and 
that’s all there was to it. Is that what you want? 

Q. (By Mr. Farkas) I only want what transpired and 
that’s what Mr. Farmer wants, I presume. 

Mr. Farmer: I don’t want anything. I simply renew 
my objection. 

Trial Examiner: You say there was considerable dis- 
cussion? 

The Witness: Yes. 

Trial Examiner: Will you tell us what the nature of 
the discussion was and who are the ones that made the 


50 


statements? You don’t have to give it word for word, but 
in substance who said what in that connection? 

The Witness: A good bit of the argument, or the dis- 
cussion was between the gentlemen of the legal side; Mr. 
Herrick and Mr. Jones probably took the principal part of 
it with some small part by Mr. Saxton. There was also 
many questions and suggestions by Mr. Macomber and 
Mr. Green, and Mr. Brown, of course, took part in it. 
I, mostly, listened. When it was evident that the thing 

‘had to be done, and I had to do it, we discussed just 
335 ‘what was to be done, and primarily it was a business 
of a direct order. I needed no specific instructions 
about a direct order. I have given many of them. That’s 
practically all that happened. We went out for lunch, for 
some lunch first, to have strength to carry on in the after- 


noon. 

Mr.’ Farmer: I move the answer be stricken, Mr. 
Examiner. 

Trial Examiner: I will overrule your objection. He 


may not have given the complete discussion but that’s all 
he, apparently, can relate with respect to it. 

Q. (By Mr. Farkas) Mr. Dallam, you say the result of 
that meeting, or the results of the meeting were that in- 
structions, orders were to be issued to Mr. Kelley by you 
for the installation and erection of the Westinghouse 
piping? A. That’s right. 

* * * ? s * s * s * 
337 Q. (By Mr. Farkas) Mr. Dallam, on January 21st 
when the Westinghouse pipe arrived, did you give 
Mr. Kelley any instruction? A. I did not. 
Q. Why not? <A. I didn’t consider it necessary. 
Q. On the 22nd did you give him any instructions? A. 
No. sir. 
338 Q. Why not? A. I still didn’t consider it neces- 
sary, and, in addition to that, late in the day after 
Iunch, if I remember, I was informed by Mr. Oleksiak and 
Mr. Brown that the fitters had refused to unload it. 
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340 Q. (By Mr. Farkas) Mr. Dallam, you indicated in 

the course of your testimony that you received in- 
structions from Mr. Brown on the 12th of March, 1957, to 
order Mr. Kelley to proceed with the installation and erec- 
tion of the Westinghouse pipe, is that right? A. That is 
correct. 


° * * * * * * + cd e 


Q. (By Mr. Farkas) Mr. Dallam, of your own 
volition and independent of what Mr. Brown in- 
structed you to do with respect to issuing orders to Mr. 
Kelley, for the installation and erection of the Westing- 
house pipe— 

Mr. Farmer: Same objection. 

Trial Examiner: Overruled. 

Q. (By Mr. Farkas)—would you have issued those in- 
structions in the absence of orders from Mr. Brown? A. 
I certainly would have. 

Q. Why? A. At that time we were very considerably 
behind our schedule. There had been a tremendous amount 
of pressure brought to get something done about it. 
Actually, I was building some of that pressure myself and 
I would not have waited much longer before doing some- 
thing. 

Q. What do you mean by pressure? Pressure from 
whom? <A. Pressure from Detroit Edison, for one thing. 
Pressure of circumstances mostly; pressure of the comple- 

tion date that we had to meet, which is very impor- 
344 tant, as far as I am concerned. You havea date and. 

you have to make it. That’s what this whole thing 
is about, to get this thing ready and running on a certain 
date. 


Trial Examiner: I will let him answer as to 

whether or not failure to unload the pipe in January, 

1957, and the dates you testified to had any bearing on 
meeting the target date. 
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The ‘Witness: It had a very serious effect. It made it 
almost impossible to meet the date. 

Q. (By Mr. Farkas) Now, Mr. Dallam, let’s get back 
to the: meeting of March 12th. You stated you did get 
instructions from Mr. Brown to go ahead and order Mr. 
Kelley to do that work. A. Correct. 

Q. Can you tell us whether or not there was anything 
that occurred at that meeting with respect to the way in 
which those orders should be given? A. There was, there 
was discussion as to the extent to which the orders should 
be taken down through the ranks, but the actual method 
of giving the order was left to my discretion. 

Q. And did you make a decision as to the actual way in 
which those orders should be taken and given to the men? 
A. I did. 

Q. What was that decision? A. I decided to ask Mr. 
Kelley to come over and tell him— 

Q. Well, let me cut you off there. I will let you explain 
in just a minute. You made a decision to talk to Mr. 

Kelley, in order words. A. That’s right. 
346  Q. Did you in fact have a conversation or talk 
with Mr. Kelley? A. I did. 

Q. When? A. On the afternoon of—the afternoon of 
March 12th, if I remember rightly. 

Q. About what time was that conversation? A. That 
was right after lunch; perhaps one-thirty-five or there- 
abouts. 

Q. Where did the conversation take place? A. In my 
office. 

Q. And what was the occasion for Mr. Kelley being 
there? Strike that. Did you request Mr. Kelley to come 
there, or was he there of his own volition, or what? A. No, 
I asked Bill to come over. 

Q. Who was present in your office at the time? A. Walter 
Hulse who occupies the office with me and Gene Weiss 
was there at the same time. 

Q. Gene Weiss, I think you indicated, is the piping 
superintendent? A. Yes. 
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Q. And he is also under your supervision? A. That is 
correct. 

Q. Did Mr. Kelley have anyone else with him? A. He 

did not. 
347 Q. Who opened the conversation? A. Well, I 

called Bill over and when he came, I said, “Bill, I 
have a problem, I have to get started on the erection of 
the Westinghouse piping. I have to do it today. I want 
you to start with the cross under piping that is in the 
building there, and I want you also to start loading cars 
with the pipe in the field preparatory to having it pushed 
into the building tomorrow.”’ 

Q. Now, Mr. Dallam, I take it from your testimony 
that you gave Mr. Kelley specific instructions with respect 
to specific piping? A. That is right. 

Q. Was this normal as far as you were concerned? A. 
No, normally I would not talk directly to Bill about it. 

Q. So that to that extent this was a departure from 
your normal relationship with Mr. Kelley, and the actual 
workings of the job? A. That is correct. 

Q. And why did you take this—strike that. I think the 
record shows that, Did Mr. Kelley say anything to you 
after you gave him these orders with respect to the cross 
under tee-piece, and the piping to be unloaded in the 
turbine room? <A. Yes. 

Q. What did he say? A. He asked whether I 

348 knew whether a settlement had been made, and I 

answered I knew no more about a settlement than 

he did, but it was necessary the erection of the piping 

be started, and I was instructing him to do it. Kelley 

said that he couldn’t say at that time whether he would 

or he would not do it; that he would have to consult the 
Hall. 

Trial Examiner: Consult whom? 

The Witness: The Hall, meaning the union Hall, Local 
636. 

Q. (By Mr. Farkas) Well, Mr. Dallam, following Mr. 
Kelley’s statement that he would have to consult the Hall 
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do you know whether or not anything took place with 
respect to that matter? A. Yes, Kelley called the Hall 
from my office. He asked for— 

Mr. Farkas: Let me interrupt for just a moment, Mr. 
Examiner. Mr. Examiner, I want the record to show that 
Lester Smith who is a witness in this proceeding is pres- 
ently in the room. As I understand it, counsel for West- 
inghouse Corporation desires to have Mr. Smith present 
as his assistant and this is an exception to the rule on 
segregation. 

Trial Examiner: This is pursuant to the ruling? 

Mr. Farkas: Pursuant to and is the exception that was 
made to have one individual present. 

Trial Examiner: All right. 

Q. (By Mr. Farkas) All right, Mr. Dallam, I am sorry 
I cut you off. Now, what did Mr. Kelley do? A. Mr. Kelley 
called the Hall and asked for Norman McShane. 

Q. From where did Mr. Kelley make his telephone 
349 call? A. From my office. 
Q. Was this in your presence? A. Yes. 

Q. Did you hear Mr. Kelley talking over the phone? 
A. Yes. 

Q. Tell us what Mr. Kelley said? A. He asked for 
Norman McShane and was told, so he said, that Norman 
wasn’t there, but he would probably be back about two- 
thirty. I agreed to Bill to come back at two-thirty and 
place his call again, and— 

Trial Examiner: May we identify Norman McShane? 

Q. (By Mr. Farkas) Yes, please do that. 

Mr. Farkas: I think he has but perhaps not, 

Q. (By Mr. Farkas) Who is Norman McShane, if you 
know?, A. He is Mr. McCarthy’s assistant, assistant busi- 
ness agent, I think they call him. 

Q. Of Local 636? A. Local 636. 

Q. Is that right? 

Mr. Farmer: He is an officer of some kind in the local. 

Mr. Farkas: There will be somebody here who can 
identify him with greater specificity at a later point. 
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Trial Examiner: All right. 
Q. (By Mr. Farkas) Now, following that statement by 
Mr. Kelley that he would have to make the call 
350 later, what took place? A. Kelley left the office 
and he came back about two-forty or two-forty-five, 
and— 

Q. And Mr. Dallam, when Kelley returned who was 
present in the office? A. Walter Hulse. 

Q. Was there anyone else present? A. I was. 

Q. Other than yourself? A. No. 

Q. Just the three of you? A. That’s right. 

Q. Now, who opened that conversation? A. Well, my 
recollection is that Kelley came in, he called the Hall. 

Q. Where was the call made? A. From my office. 

Q. And in your presence? A. And in my presence. 

Q. Will you tell us what Kelley said over the phone? 
A. He got Mr. McShane and told Mr. McShane that I 
had instructed him to start erection of the pipe, and he 
asked what he should do, and whether he shouldn’t talk 
to Mr. McCarthy. Kelley told me after talking to McShane 
that he had been told to talk to Mr. McCarthy; Mr. 
McCarthy was available in Washington and that he was 

at the Park Sheraton, 
351 Q. Now, Mr. Dallam, you have testified that you 
gave Mr. Kelley orders to proceed with the installa- 
tion and the erection of the cross under tee-piece, and to 
proceed with the unloading of the pipe in the turbine 
room, and the unloading of the pipe from the cars? A. 
Yes, sir. 

Q. In order for Mr. Kelley to carry out your instructions 
as an employee of United Engineering was it necessary for 
him to contact the Hall? A. As far as his capacity as our 
general foreman, it would not have been. 

Q. Do you know of any occasion when, in the normal 
course of operations, orders were given to Mr. Kelley or 
any other foreman, employees of United Engineering, when, 
before carrying out those orders they contacted the Hall 
first? A. Well, I don’t recall any specific instance. 
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Q. Now, from your testimony, as I understand it, Mr. 
Kelley did learn the whereabouts of Mr. McCarthy? A. 
He did. 

Q. What took place after that? A. Mr. Kelley called 
Mr. McCarthy. 

Q. From where? A. From my office. 

: Q. In your presence? A. In my presence. 
352 :Q. Do you know whether he contacted Mr. Mc- 
Carthy? A. He did. 

Q. Will you tell us what Mr. Kelley said over the tele- 
phone? A. Mr. Kelley repeated the instructions that I 
had given him. 

Q. What were those instructions? Will you tell us what 
he said rather than characterizing it? A. He said that 
I had told him I wanted the Westinghouse piping erected, 
the erection started that day; I wanted to start with the 
cross under piping, and also bring the piping from the 
cars in the field. 

Q. Did Mr. Kelley say anything else? A. He asked what 
he should do. 

Q. Now, I take it you did not hear what was said to 
Mr. Kelley? A. That is correct. 

Q. Did Mr. Kelley report to you what Mr. McCarthy 
had said to him over the phone? A. Yes, he said 
first that McCarthy knew of no settlement, and that 
nothing should be done until a meeting had been set up 
between Gene Bradshaw and United Engineers personnel 
in Washington. 

Q. And Mr. Kelley told you this when? A. That was 
immediately after his telephone conversation with Mr. 
McCarthy, and that was, oh, perhaps two-fifty-five or there- 

abouts, on the afternoon of the 12th. 
353 Q. Just minutes after he hung up, is that right? 
A. That’s right. There were two or three further 
sentences. Kelley also had stated after the conversation 
had finished that he wouldn’t say he won’t erect the pipe. 
Q. Stated what, Mr. Dallam? A. To me that they won’t 


57 


erect the pipe, but what he did say was they would do it 
in the near future, and he also said if I wanted to I could 
fire him. So that I did not do. I had no intentions of 
doing that. He was too good looking. 

Q. Now, as a matter of fact, Mr. Dallam, I believe in my 
conversation with you, you indicated Mr. Kelley is a very 
competent and capable foreman? A. That is correct. 

Q. And I take it you had no intention to lose him? A. 
That is correct. 

Q. Now, getting back to these orders that Mr. Brown 
instructed you to issue to Mr. Kelley, and which you did 
issue to Mr. Kelley, following the conversation with Mr. 
Kelley and the telephone calls in your presence, will you 
state whether or not Mr. Kelley complied with those orders? 
A. He did not. 

Q. Did anything else take place in that conversation that 
afternoon? A. Yes, after Kelley related to me the reply 

of Mr. McCarthy and so on, I told him— 
354 Trial Examiner: Keep your voice up. 

The Witness: I told him it was going to be neces- 
sary for me to go further; that I was going to have to talk 
to his foremen, and his rank and file and issue the same 
orders. Immediately after that we went over to Kelley’s 
office. 

Q. (By Mr. Farkas) Before you get to that, Mr. Dallam, 
will you tell us what, if anything, Mr. Kelley said when you 
told him you would have to go over his head, so to speak, 
and directly to the foremen and the rank and file men? 
A. My recollection is he made no objection to that. 

Q. Did he say anything, if you recall? A. I don’t recall, 
only it was in the form of an acquiescence, if anything. 

Q. Well, what took place then, Mr. Dallam? A. Walter 
Hulse and I went over to Kelley’s office. Kelley was there. 
This was in moments after our conversation. Red Morgan 
is the yard foreman and Stolliker the turbine room fore- 
man, also went with us. 

Q. This was in Mr. Kelley’s office? 
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Trial Examiner: That is in his capacity as an employee, 
the company’s office? 

The Witness: Yes. 

Q. (By Mr. Farkas) And what took place there? A. 
With the three of them present, Kelley, Morgan and Stolli- 

ker, I stated again to the three of them— 
355 Q. Before you get to that, can you tell us if anyone 
else was present. You mentioned Kelley, Morgan 
and Stolliker, and yourself? A. And Hulse, and my recol- 
lection is there were one or two other people in the office 
too. I don’t remember at the moment whether Gene 
Weiss was there or not. 

Q. And you said what? A. I said to Red Morgan and 
Stolliker that I was going to have to ask them to erect 
the Westinghouse pipe, starting with the cross under that 
was in the building, and I wanted the piping in the field 
loaded on cars so it could be pushed into the turbine room 
the following morning. I asked first Red Morgan if 
he would do it. 

Q. What did Mr. Morgan say? A. My recollection is 
that Red said if it were broken down they would, and at 
that point Kelley stated, ‘‘You don’t have to give him any 
reasons. You can just say it will be done in the near 
future,’’ and— 

Q. Just a moment. I want to go back a bit, Mr. Dallam. 
You say Mr. Morgan said ‘‘not unless it would be some- 
what broken down,’’ is the way he put it? A. That’s right. 


* * %& * * * * * * * 


356 Trial Examiner: Is that phrase, ‘‘broken down’’, 
one that is used in the trade in connection with the 

pipe fitting? 

The Witness: It is a general description, yes. 

Trial Examiner: What does that phrase generally sig- 
nify, as used in the trade? 

The Witness: It signifies that some of the branches of 
the mains are to be cut loose; a few places on the mains 
would also be cut loose. It would be taken into the building 
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and refabricated and those joints would be re-made, and 
in particular it signified to me the smaller pieces would be 
in agreement with their contract, which called for, if I 

remember rightly, two and a half inches and under. 
357 Q. (By Mr. Farkas) Now, Mr. Dallam, in other 

words, from your testimony do I understand that 
Mr. Morgan was telling you that pipe, or piping which was 
physically attached or part of other piping, was to be 
separated or taken apart, and that one piece, for example, 
might become two or three pieces as a result of this 
breaking down? A. That’s as I understood it. 

Q. What would the net result be after the one piece 
became two, three or more? A. Well, the joints would have 
to be made over after they were installed, and would 
cost more. 

Q. Now, when Mr. Morgan said that to you, did you 
say anything to him? A. At the same time he also said 
that if he was instructed by his union, he would install it. 

Q. Did you say anything to that? A. No. I think I 
asked the same, for a reply from Stolliker. 

Q. Now, instead of saying the same, would you tell us 
to the best of your recollection what you asked Stolliker? 
A. Well, I had said that I wanted the Westinghouse pipe 
installation started that day and I wanted to start with 
the cross under piping, and I wanted them to load piping 
on the cars and move it into the building, so it could be 
moved into the building the next morning, and my question 

to Stolliker was ‘‘Will you do it?”’ 
358 Q. What did Mr. Stolliker say? A. He shook 
his head. 

Q. He what? A. He shook his head, and I asked him, 
“Tf you won’t do it, why?’’ and he did not answer. I said, 
‘Ts it because it is Westinghouse pipe?’’ and he nodded 
6¢Ves’’, 

Q. Now, have you related to us to the best of your recol- 
lection your conversation with Mr. Morgan and Mr. Stolli- 
ker? A. Yes, and I only think of one other thing. Once 
again Kelley stated, while I was talking to them, that they 
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need not give any reason. All they needed to do was to 
answer that they would do it in the near future. 

Q. Now, have you exhausted your recollection of what 
took place there, and have related to us, to the best of 
your ability, what was said by these people? A. Those 
two, yes. 

Q. Can you tell us, then, Mr. Dallam, whether or not 
there was any conversation between you and Mr. Stolliker 
with respect to whether or not Mr. Stolliker would do this 
upon instructions from the Union? The question is was 
there such a conversation? A. My recollection is the last 
question I asked Stolliker, if he was instructed by the 
union would he do it, and he nodded ‘‘yes’’. 

Q. All right, now, Mr. Dallam. Those were the two men 

that were present there that you spoke to? Mr. 
359 Morgan and Mr. Kelley? A. That’s right. 

| Q. Did Mr. Morgan or Mr. Kelley comply with 
your orders to work on the cross under tee-piece and the 
unloading of the Westinghouse pipe from the cars? A. 
They did not. 

Q. What occurred next? A. I had told Mr. Kelley that 
I had to go farther. 

Q. Where did you say this to Mr. Kelley? A. In my 
office, and carry that out after we had finished talking to 
Morgan and Stolliker in Kelley’s office. Walter Hulse and 
I started for the turbine room, and my recollection is— 

Q. First of all, you say you had a conversation with Mr. 
Kelley after your conversation with Mr. Stolliker and Mr. 
Morgan. You told him you would have to go further, I 
think is the way you put it. A. I had told Mr. Kelley in 
my Office that I would have to go to his rank-and-file, the 
foremen and men. We went over to his office and talked 
to Red Morgan and Stolliker, two foremen; and then we 
went from there over in the turbine room. 

Q. And was there any conversation between you and 
Mr. Kelley as to who these individuals would be that you 
were going to go to? The rank-and-file, so to speak? <A. 
No. I simply told him that I was going to go and talk to 
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a few more of his men, and that it would be in the 
turbine room. 

360 Q. And did you do that? A. Yes. Walter Hulse 
and I went over to the turbine room and Stolliker 

was there also. 

Q. All right, now, before you get into actually what took 
place there, let me ask you this question, Mr. Dallam. 
Had you made any decision, either immediately prior or 
about this time, with respect to what your orders or in- 
structions would be to the men? That is, the rank and file? 
A. Yes. 

Q. And what was that decision? A. I decided to tell 
them the same thing that I told the foremen, and ask them 
if they would do it. 

Q. Now, Mr. Dallam, I hand you what has been marked 
for identification as General Counsel’s Exhibit Number 24, 
and ask you to examine that. It is a document which con- 
sists of seven sheets of paper stapled together. Would 
you please look at that and then tell us what it is, if you 
know? A. This is a record of the conversations that we 
held on the 13th of March, the day after the day we are 
talking about. 

Q. Under whose supervision was this prepared, if you 
know? <A. It was prepared under my supervision by 
Walter Hulse. 

Q. And do you know when Mr. Hulse prepared this? 
A. Yes. 

Q. When was that? A. It was prepared immedi- 
361 ately after we came back from making the survey of 
the pipefitters on the 13th. 

Q. Did you know of its preparation at that time? A. 
Yes, I saw it being done. 

Q. Mr. Dallam, following your conversation with Mr. 
Morgan and Mr. Stolliker, you indicated that you then 
proceeded to the turbine room. A. Yes, sir. 

Q. At that time had General Counsel’s Exhibit Number 
24 been prepared? <A. No. 

Q. Will you tell us about what time you went to the 
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turbine room? A. I would guess that that must have been 
about three twenty or three thirty. Close to that. 

Q. Were you alone? A. Walter Hulse was with me. 

Q. Was anyone else with you? A. Stolliker was—my 
recollection is we met him on the third floor, as we came up 
the stairs. 

Q. Do you know what Stolliker was doing? A. Well, he 
had gore from Kelley’s office to the third floor. We met 
just about the same time, as I recollect. 

Q. Do you know where Mr. Kelley was? A. I presume 

he was still in his office. I do not know. 
362 Q. He was not with you? A. No. 
Q. You say you went to the third floor? A. That’s 
right. 

Q. Did you have any conversation with anyone on the 
third floor concerning these orders with which you were 
dealing at the time? A. Yes, as we arrived at the third 
floor we walked with Stolliker towards his gang, and as 
we reached the first three I stopped with Stolliker and 
Walter Hulse, and told Stolliker I was going to have to 
say the same thing to his men as we had said in the office, 
and I did just that. 

Q. Did Mr. Stolliker say anything to yon about that? 
A. Not until I had finished talking to the men. 

Q. Tell us how many men you spoke to, and what you 
said. A. I talked to three of them, the three that were 
nearest. 

Q. Do you know their names? A. There were two 
Evanses and a Nicholson. One was R. Evans and the other 
was HE. Evans, if I remember rightly. 

Q. Who was the third? A. Nicholson. 

Q. What was the classification of these three employees? 
A. They were fitters. 

Q. By ‘‘fitters’’ you mean pipefitters? A. Yes. 

Q. I believe you indicated they were part of Mr. 
363 Stolliker’s crew? A. That is right. 

'Q. Did you talk to them individually or collec- 
tively? A. They were in a very close group, so I looked at 
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the three of them and told them the same thing I had 
said before. 

Q. Which is what? A. That it is necessary we start the 
erection of the Westinghouse pipe. I wanted to start with 
cross under piping, and I wanted also to have piping in 
the field loaded on ears in preparation to bring it in the 
turbine room on the following morning, and I asked them 
if they would do it. 

Q. Did you get an answer from any of these men? A. 
Yes. They all said no, unless they were— 

Q. Can you take them individually? First of all, did 
you receive an answer from each of these three men? A. 
Yes, they answered individually. They said no. 

Mr. Farmer: I object to this, Mr. Examiner. He said 
they answered individually. I object to any grouping of it, 
as to what was said. 

Q. (By Mr. Farkas) Mr. Dallam, to the best of your 
ability and recollection will you tell us in each case what 
each of these gentlemen said to you? 

Mr. Farmer: First, Mr. Examiner, I object, unless we 
first get what he said to each of the men. 

Mr. Farkas: I think the record clearly shows, Mr. 
364 Examiner, he asked each of these men— 

Mr. Farmer: Wait. I don’t want you to tell him 
what he asked. 

Trial Examiner: He just testified what he told them. 
If you want him to repeat it, he may. 

Mr. Farmer: Yes. 

Trial Examiner: Tell us again what he told each of 
these three men. 

Mr. Farmer: Did he say this to each of them at the 
same time? 

The Witness: There were three standing within about 
two and a half feet of each other, within elbow reach, and 
I looked at each in turn as I spoke, and I said, ‘‘It is neces- 
sary that we start the erection of the Westinghouse pipe. 
I want to start with the cross under piece that is in the 
building, and I want to also load piping from the yard 
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on the cars so it can be moved into the turbine room 
building in the morning’’, and I looked at each of them in 
turn, and if I remember rightly it was E. Evans that I 
looked at first, and I said, ‘‘Will you do it?’’ and he said 
‘‘No, unless J am instructed to do so by the union.”’ 

Q. (By Mr. Farkas) All right. How about R. Evans? 
Did he say anything? A. I addressed the same question 
to him. ‘Will you do it?’ and he also said, ‘‘No’’, unless 
he was instructed to by the union; and Nicholson, if I 
remember rightly, was the last one that I asked that 

question. 
365 Q. And what did Nicholson say to you? A. He 
also said no, unless instructed by the union. 

Q. Now, Mr. Dallam, I want you to stop and think and 
reflect. Do I understand that each of these three men 
answered you in substantially the same were A. That is 
correct. 


* * * * * * * * . * 


366 Q. (By Mr. Farkas) During the course of this con- 


versation did Mr. Stolliker say anything? A. When 
it was finished he looked at me and he looked at them, and 
he said, ‘‘He asked me that, too.’’ 

Q. ‘*He’’? who? A. Meaning me. 

Q. You indicated, Mr. Dallam, that Walter Hulse accom- 
panied you and was present? A. That’s right. 

Q. Do you know in what way Walter Hulse participated 
in this conversation or in this incident? A. He took the 
names and numbers of the men, and their answers, and 
noted them; and one thing additional: As I recall, when 
Walter Hulse, Stolliker and I approached these men Stol- 
liker told them who I was, and that I was going to ask them 
one question. 

Q. Apart from that did you know these men? A. I had 
seen them on the floor. I knew Nicholson, but not the 
Evanses. 

Q. Now, did anything else take place in the course of 
that conversation or that incident? A. No. That ended 
that. I returned to the office. 
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Q. And about what time was that? A. That was close to 
four o’clock, if I remember. 

Q. Now, was there any decision made by you with 

respect to whether or not anything further would be 
367. done? A. When I brought the results back, the 
meeting was still in session, if I remember right. 

Q. And the meeting you refer to is the one you testified 
to previously with representatives of legal counsel and Mr. 
Brown and Mr. Oleksiak? A. That’s right, and I reported 
the results, and it was determined— 

Trial Examiner: What results are you referring to? 

The Witness: The fact that a direct order had been 
given to Kelley, that I had also talked to his two foremen, 
and that I had talked to the three men. 

Trial Examiner: The matter you have just testified to? 

The Witness: Yes. 

Q. (By Mr. Farkas) Before you continue with that, I 
want to ask you specifically, Mr. Dallam, whether or not 
E. Evans, R. Evans and Nicholson complied with your 
orders? A. They did not. 

Q. Now, will you again take up what took place at that 
meeting after you returned late in the afternoon of March 
12th? A. It was decided by the gentlemen in the meeting 
that I hadn’t gone far enough, and I had to go and talk to 
all of the fitters in exactly the same way. 

Trial Examiner: Who was the one that told you that, if 
you recall? 

The Witness: That seemed to be the consensus of 

368 opinion. Again I did not get definite instructions 

from anyone, from any one person. I mean I had 

something to say, too, about whether I was going to do it or 

not, but I was overruled, so there was about four or five 

of them, primarily the lawyers, beating me down until I 
decided to do it. 

Q. (By Mr. Farkas) Now, Mr. Dallam, again—just to 
go to a personal situation here—do you recall when I went 
through the power plant with you the other day you indi- 
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cated to me that one of the very difficult aspects of your 
job was the one involving human relationships? A. Yes, 
sir. 

Q. And I take it that this whole thing was, personally, 
as a human being and as an individual, not too tasteful as 
far as you were concerned? A. That would be putting it 
mildly. 

Q. But from the standpoint of your capacity as a super- 
intendent can you tell us whether or not you felt this 
was necessary? A. Well, to be perfectly honest, if I 
hadn’t I wouldn’t have done it. 

Q. Now, following that conversation you say there was a 
decision. That is, after you came back; and you related 
what took place. And there was a decision that you had 
not gone far enough. What was the result of that? A. As 
a result of that, a list of fitters, by foremen, was compiled— 

starting that night. 
369 Q. By whom? A. By Walter Hulse, and he had 
help from some of the other boys in the pipe fitting 
department. The next morning, after the list was com- 
pleted, we went over to Kelley’s office, and I told Bill that 
I was going to have to talk to more of them, and I asked 
Bill if he would go along with us. 

Q. Now, can you recall whether or not you indicated to 
Mr. Kelley the extent of the number of men you wanted 
to talk to? A. My recollection is I said I had to talk to 
seventy-five or eighty of them, 

Q. What did Mr. Kelley say? A. He wasn’t sure—first 
he said he would go along with us, and then decided he 
wouldn’t. We started over to the— 

Q. Before you get to that, did you tell Mr. Kelley what 
you were going to say to the seventy-five or eighty men? 
A. Yes. 

Q. What did you say to Mr. Kelley? <A. I told him that 
we had three questions we wanted to ask, we were going 
to ask: ‘Will you erect the Westinghouse pipe?”’ ‘‘If not, 
why?’’ And the third question is ‘‘If it were okay by the 
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union would you erect it?” Those were the three questions 
we were going to ask them. 

Q. Now, Mr. Dallam, those were three specific questions 

you indicated to Mr. Kelley you were going to put 
370 to these seventy-five or eighty men? A. That is 
correct. 

Q. Can you tell us the source of those three questions? 
A. In general, it was arrived at in the meeting of the 
gentlemen that I have named already. 

Mr. Farmer: Which meeting? 

Mr. Farkas: The meeting of March 12th in the after- 
noon, is that correct? 

Mr. Farmer: The first or second meeting? 

The Witness: The second meeting. 

Trial Examiner: As I understood you to say before, it 
was all one session; by the time you returned they were 
still there. 

The Witness: That’s right. 

Trial Examiner: By ‘‘the second’’ you are referring to 
the period after you returned? 

The Witness: That is correct, and at the time it was 
decided I had to talk to more people. The questions were 
discussed in that meeting, and again the lawyers and I 
had a go-around, and that’s what we wound up with, those 
three questions. 

Q. (By Mr. Farkas) And then, following your state- 
ment to Mr. Kelley as to what those three questions were 
going to be, I take it you invited him along? <A. That is 
correct. 

Q. And what did Mr. Kelley say to that? A. At first 
he thought he would go, and then he decided he wouldn’t, 

so Walter Hulse and I started to the boiler house. 
371. We arrived at the first floor—that is, the ground 
floor—and the first man we saw was Tom Berryman, 
and I started to explain to Tom what we wanted, and about 
that time Walter saw Bill Kelley over by the elevator. 
We went over and asked Bill if he would join us, and Bill 
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decided he would, and came over. From there on Bill 
went with us. 

Q. By ‘‘Bill’’ you mean Mr. Kelley? A. Mr. Kelley, yes. 

Q. Was Mr. Kelley with you at the time you were talking 
to Mr. Berryman? A. I just finished talking to Berryman, 
and explaining the questions, when Bill came over, Mr. 
Kelley. 

Q. By ‘‘explaining the questions to Mr. Berryman’’, 
again you mean asking him the three questions? A. That’s 
right. 

Q. Did Mr. Berryman answer you at all? A. Yes. 

Q. What did he say? A. I am not going to attempt to 
remember each one of these answers to these three 
questions for eighty people. It is in the record. 

Q. You tell us to the best of your recollection what the 
individual told you, as nearly as you can recall. A. Well, 
in general the answer was this: No, they would not 

erect it. 
372 Mr. Farmer: I object to that. Right now the 
iquestion relates to Mr. Berryman, as to that specific 
individual. 

The Witness: The best of my recollection is that Berry- 
man said no, that he would not erect the Westinghouse 
pipe; that he would erect it if he were instructed by the 
Union. 

Q. (By Mr. Farkas) Following your questions to Mr. 
Berryman can you tell us whether or not Mr. Berryman 
complied with your orders? A. He did not, no. 

Mr. Farmer: Now, just a moment. Mr. Examiner, I 
object to characterizations. We have here a statement of 
the witness that he had requested them. I object to the 
question of the general counsel characterizing in terms 
of orders or whatever they are. He can testify what he 
said in answer to the question and what he did. I have a 
eontinuing objection. 

Trial Examiner: Before I rule I want to ask you this: 
In addition to asking these three questions, did you 
specifically order them to do the work? 
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The Witness: On the eighty men on the 13th they were 
not given direct orders. They were asked the question. 

Trial Examiner: All right. I will sustain the objection 
to the form of the question. The witness can relate what 
the answers were, and he can testify as to whether or not 
the individuals performed the work. 


Ld * * * * * * * * * 


Trial Examiner: Let’s ask him that question. 

What was your purpose in undertaking this survey, 

we will say, that has been mentioned, by asking these three 
questions of these seventy-five or eighty men? 

The Witness: As far as I was concerned, I wanted to 
find out whether any of them would erect the pipe or not, 
and if they wouldn’t, why? 

Q. (By Mr. Farkas) Now, Mr. Dallam, did Mr. Berry- 
man—insofar as he is concerned, as an individual—do any 
installing or any erecting of the Westinghouse pipe? 
A. No. 


* * *" * * * * * * » 


375 Q. (By Mr. Farkas) Mr. Dallam, have you related 
now to the best of your recollection the conversation 
between you and Mr. Berryman? A. Yes. 

Q. Can you recall anything further that was said between 
you? A. No. 

Q. Will you tell us whether or not there was any dis- 
cussion between you and Mr. Berryman as to whether or 
not—or by him—as to whether or not he would do this if 
he received approval from the business agent? 


* * * * * * * * * * 


The Witness: My recollection was that he did 
376 say if he was instructed by the union or the business 
agent that he would do it. 

Trial Examiner: Just to clear the record up, is this an 
additional statement that he made, besides the answers he 
gave to your three questions, or is this your version of 
his answer to the three questions? 
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The Witness: This is my version of his answer to the 
three questions. 

Trial Examiner: It is the same answer that you had 
testified to before? 

The Witness: Yes, sir. 

Q. (By Mr. Farkas) From there what did you do next? 
A. From then on Mr. Kelley took us around through the 
building. As we would run into a foreman, Kelley would 
introduce me to the foreman, and tell him I had questions 
that I wanted to ask his men, and ask him to call those 
nearest to him over, so that I could ask the questions. 

Q. Now, Mr. Dallam, do I understand you correctly that 
starting with Mr. Berryman, with the questioning of Mr. 
Berryman, Mr. Kelley was with you from then on? A. Yes, 
after Berryman Kelley was with us throughout the tour. 

Q. And was Mr. Kelley present at all times when you 
asked the questions of these men? A. Yes. 


* * * * * * * * * * 


377 ~—,«: Tria] Examiner: Mr. Hulse was also present when 
you asked these questions of all of these employees? 

The Witness: Yes, sir; and he had a list on which all of 
the numbers appeared and the questions appeared, and 
he noted the answers. 

Mr. Farmer: We object to the admission of that pro- 
posed exhibit in evidence. May I have the exhibit? 

Trial Examiner: Before I rule on that, I would like to 
ask a few more questions. Did you then proceed to ask 
those three questions of all of this group of seventy-five 
or eighty? 

The Witness: Yes. We went thru the building, and we 
asked them of eighty, a total of eighty. We went thru 
the entire project and took those who were closest. Actually 
we asked all who were not working in inaccessible places. 

Trial Examiner: Did you receive answers from them to 
the three questions? 

The Witness: We did, yes. 

Trial Examiner: Are you in a position to state now 
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from memory what the answers were from each individual? 

The Witness: To each individual one, I am not. 

Mr. Farmer: Mr. Dallam, did you make any 
378 record of what they replied to you? 
The Witness: Did I make it? 

Mr. Farmer: Yes. 

The Witness: No, I did not. Walter Hulse made it. 

Mr. Farmer: Did you read the answers which he had 
written down which were given by each one of these 
employees? 

The Witness: You mean as he wrote them? 

Mr. Farmer: At any time. 

The Witness: Yes. 

Mr. Farmer: When? 

The Witness: At the time;—in a good many cases 
Walter was standing so I could look over his shoulder. 
I would look at him and say, ‘‘Do you have the answer?”’ 

Mr. Farmer: Did he write down the words, the answers, 
in the same words in which they were given? 

The Witness: As far as I recall, they were not the exact 
words. For instance, some of the boys would say—one 
of them I recall said ‘“We will do anything our foreman 
tells us, even to dig a hole.’? He did not write down those 
kind of answers. 

Mr. Farmer: Now, Mr. Dallam, as a matter of fact. 
wouldn’t you say that you got answers in different words 
and terminology from each of these eighty men? 

The Witness: No, I wouldn’t. Substantially, no. What 
ordinarily happens in a case like this, and what happened 

at this time, as the word spreads ahead of a trip 
379 like ours the boys know what the answers are, and 
they stick pretty well to the form. 

Mr. Farmer: How long did it take you to make this 
survey? 

The Witness: Oh, I would guess a couple of hours. 
Between two and two and a half hours. 

Mr. Farmer: Were you with Mr. Hulse when he took 
his notes and prepared this exhibit? 
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The Witness: I was with Mr. Hulse when he took the 
notes on his work sheet. I was with Mr. Hulse when he 
started the preparation of this paper from his work sheet. 

Mr. Farmer: Did you check this paper against his work 
sheet? 

The Witness: I did not, myself. 

Mr. Farmer: Did you participate in any way with Mr. 
Hulse in classifying these answers as they are in this 
proposed exhibit under the various headings, many of 
which are followed by ditto marks, indicating the same 
response? 

The Witness: No. On the work sheet the men were— 

Mr. Farmer: I am asking you if you sat down with him 
and helped him classify these answers. 

The Witness: I did not. 

Mr. Farmer: Did you have these questions which appear 
on the covering page written down when you talked to 
these men? 

The Witness: Yes. 

Mr. Farmer: Did you read the questions as 
380 written here to each man as they are written here? 
The Witness: Yes. 

Mr. Farmer: What happened to the original notes of 
what these men replied? 

The Witness: You should ask Walter Hulse that. He 
is the one who knows. 

Mr. Farmer: Do you know? 

The Witness: Not of my own biowiedes, 

Mr. Farmer: This covering sheet which has the three 
questions, is that the same sheet which you had in your 
hand when you went around to talk to these men? 

The Witness: No, it is not. 

Mr. Farmer: Where is that sheet? 

The Witness: If I remember rightly, it was destroyed 
by me at home about three weeks ago. I carried it in my 
pocket, and it wound up on my bureau. 

Mr. Farmer: What did you do with the original of this? 
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The Witness: I did nothing with that. I did not have 
the original. 

Mr. Farmer: You did not have this in your possession? 

The Witness: That was prepared by Hulse. 

Mr. Farmer: Did he give it to you? Did he hand it 
over to you, after he prepared it? 

The Witness: Yes. 

Mr. Franklin: That is a photostat? 
381 Mr. Farmer: What did you do with it? 
The Witness: That is a photostat, is it not? 

Mr. Farmer: No, this is the original. Would you like to 
look at it. 

The Witness: Yes. I would say that this is the original. 

Mr. Farmer: When did Hulse give it to you? When did 
Hulse give this to you? 

The Witness: My recollection is that it was given to me 
late in the afternoon of that same day, the thirteenth. 

Mr. Farmer: And what did you do with it? 

The Witness: I presented it to Mr. Brown, and I think 
it was then discussed with the lawyers. 

Mr. Farmer: You haven’t seen it since you gave it to 
Mr. Brown, until today? 

The Witness: No, I have seen it in between then—prior 
to the injunction hearings. 

Mr. Farmer: Mr. Dallam, in the meeting which you 
attended as a result of which it was decided that you would 
go around and ask these three questions of the men, was 
the statement made by anyone there that this was neces- 
sary in order to get evidence for an unfair labor practice 
charge? 

The Witness: I gathered the impression that that would 
be the windup of it. The exact words that were used, I do 
not know. 

Trial Examiner: That is not the question. As I under- 

stand the question, it is whether anyone made a 
382 statement that this evidence was necessary in order 

to prepare an unfair labor practice charge. Is that 
your question? 
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Mr. Farmer: Yes. 

The Witness: I do not recall that those words were used. 

Mr. Farmer: Was anything said about the necessity of 
getting evidence in order to file a charge? 

The Witness: Evidence and the necessity of getting it 
certainly was discussed, but the exact wording I do not 
remember. 

Mr. Farmer: Now, when you went back after you had 
interviewed the three men on March 12th, reported what 
you had done, were you told in effect and in substance 
that you needed more evidence in order to permit the 
charge to be prepared and filed? 


* * * * * * * * * * 


383 Mr. Farmer: Will you please tell us, Mr. Dallam, 

on the occasion when you returned to the meeting 
of March 12th, which had been in continuous session, 
reported, as you testified, what you had done, were you 
told by: anyone there that you had not done enough, or 
words to that effect? And that it would be necessary for 
you to go further in order to obtain the necessary in- 
formation or evidence, whatever you may call it, to file a 
charge of unfair labor practices? 

The Witness: I was told that I had not done enough, 
and I would have to go further, and I agreed that I would 

go as far as seventy-five or eighty people, and that 
384 I would ask these questions. My recollection does 

not inelude all of the reasons why I had to do it. 
It was enough for me that I had to do it. 

Mr. Farmer: There was discussion in that meeting about 
the filing of a charge, about unfair labor practices? 

The Witness: Mr. Farmer, there was a great deal of 
discussion. There was no doubt that evidence was among 
the items discussed. I do not recall the wording or the 
intent of what was discussed. 

Mr. Farmer: I understand. Was the word ‘‘secondary 
boveott’’ used. during the course of the discussion? 

The Witness: At that particular meeting I do not think 
it was used. It could have been. I could be mistaken. 
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Mr. Farmer: Now, the lawyers who were there had a 
part in preparing—I understand you had a part, too—they 
had a part in preparing the three questions which you were 
going to ask, is that correct? 

The Witness: That is correct. 


* * * * * * * * * 


Q. How much of that power plant did you cover 
in terms of floors? A. We covered all of the floors. 

Q. And can you tell us whether or not your tour took 
you out in the yard? A. Yes, we were in the yard, and we 
were in the hanger shop, which is also in the yard, and as 
far as I know we covered every gang working at every 
location on the job. 

Q. By ‘‘every gang’? you mean what kind of gang? 

A. I am talking about a gang, a number of men 
388 working under a foreman. 
Q. What classification? A. Pipefitters. 

Q. Following your tour and following the completion of 
obtaining the answers on the questionnaires in General 
Counsel’s Exhibit Number 24, can you tell us whether or 
not the work on the cross under tee-piece was resumed? 
A. It was not. 

Q. Can you tell us whether or not the pipe in the yard 
was unloaded? A. It was not. 

Q. Mr. Dallam, so that the record is clear here, would 
you tell me whether or not my reference, the nomenclature 
that I have used of cross under tee piece is accurate, or is 
that a single piece, or am I talking about two different 
things? A. There is a part of the crossunder piping 
called the tee piece which is directly under the turbine, and 
the remainder of that piping is cross under piping, so 
there is cross under piping and there is a tee piece in 
connection with the cross under piping. 

Q. Now, to further amplify that somewhat and remove 
any doubt whatsoever, the work that you asked the pipe- 
fitters to do was to work on the tee piece, or is it the cross 
under piping on the tee piece? A. I had in mind the 


389 complete cross under connection, which included the 
tee piece and the pipe that goes through each end. 

Q. How much of that tee piece was left to be completed, 
if any. A. Well, the tee piece itself was perhaps about 
half completed. None of the cross under piping in con- 
nection with that had been more than unloaded. 

Trial Examiner: This is as of what time? As of the 
date when you made the survey? 

The Witness: Yes, sir. 


* * * * * * * * * 


Q. (By Mr. Farkas) Following your tour and the 
questioning of these seventy-five or eighty pipefitters, did 
any of these men go to work on the piping with respect 
to which you had issued instructions to them or orders? 
A. They did not. 

Mr. Farmer: I object and ask it be stricken on the same 

ground. The question ends up by saying ‘‘to whom 

390 you had given instructions or orders to do the work.’’ 
Trial Examiner: I think the record is clear that 

this witness asked these pipefitters these three questions. 

Mr. Farmer: Yes. 

Trial Examiner: After that I understand your testimony 
is they: did not do the piping work concerning which you 
asked them the question as to whether or not they would 
do the work, is that correct? 

The Witness: That is correct. 

Q. (By Mr. Farkas) Mr. Dallam, can you tell us whether 
or not any orders were given with respect to any of the 
Westinghouse pipe calling for the installation and erection 
of that pipe at any time after January 21st? 

Mr. Farmer: I object to that. Let’s find out orders 
from whom, and what time. 

Mr. Farkas: My first question is if any orders were 
given. 

Mr. Farmer: By this witness? 

Mr. Farkas: Yes, I think he is superintendent of con- 
struction. 
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Mr. Farmer: Are you asking him if he gave orders? 
Trial Examiner: Suppose you make the question more 
specific. Were any orders given by you in that connection? 
The Witness: Now you are asking me if I gave any 
orders after January 21st? 
391 Q. (By Mr. Farkas) At any time. A. Any time? 
Trial Examiner: Any time after January 21st. 
The Witness: Well, on March 12th I gave direct orders 
to Kelley to start erecting the pipe. 


* La * * * * * * * 


Trial Examiner: What did you tell the man? 

The Witness: Exactly this: ‘‘I want you to erect 
the Westinghouse pipe. Will you erect it?’’ And that’s 
all there was to it. 

Trial Examiner: Those words speak for themselves, and 
they don’t need to be characterized. 

Q. (By Mr. Farkas) Let me ask this one question. It 
may be objected to, but I want to ask it. ‘‘We want you 
to erect the Westinghouse pipe’’. Is that in there? A. 
That’s right. 

Q. Did you want them to erect the Westinghouse 
394 pipe? A.I can only answer it truthfully but 

profanely, yes, I did. 

Q. When you went around and talked to the seventy-five 
or eighty men, is it or is it not a fact that you read that 
first sentence to them in each instance? A. That is true. 

Q. And at the risk of arousing your wrath, Mr. Dallam, 
in each of these seventy-five or eighty instances did you or 
did you not mean you wanted the Westinghouse pipe 
erected? A. I most emphatically did and do. 

Q. Now, I do know you to be a man of very gentle nature, 
Mr. Dallam. Can you tell us whether or not any of the 
seventy-five or eighty employees, following your tour and 
your questioning of them, went to work on any of the 
Westinghouse piping? A. They did not. 

Q. What did you do after you had completed your tour, 
Mr. Dallam? A. I went back to the office. 
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Q. What did you do there? Officially and in connection 
with this matter? A.I told the assembled gentlemen 
what had happened and what the results were. 

Q. And was that also when Mr. Hulse began the prepara- 
tion of transposing from the work sheet to the finalized 

original which has been received in evidence here? 
395 <A. Yes, sir. 
Q. All right, now, Mr. Dallam, at any time between 
January the 2lst—any time after January the 21st, on 
through February, and into March, and following March 
the 13th, the day on which you took your tour and spoke 
to these seventy-five or eighty men,—did you ever issue 
any instructions of any kind to Mr. Kelley or any of the 
foremen under him, the result of which was withdrawing 
your instructions to have that Westinghouse pipe installed 
and erected? 
Mr. Farmer: I object, Mr. Examiner. I think the 
question is in two or three parts. 
Trial Examiner: Why don’t you simplify the question? 
Did you ever withdraw your instructions? 
The Witness: I did not. 
Trial Examiner: Issued to Mr. Kelley and the other 
foremen? 
The Witness: I did not. 
Q. (By Mr. Farkas) Mr. Dallam, did you ever modify 
those instructions? A. No. 
Q. Did you ever alter them in any way? A. No. 
Q. Did you ever go directly to these seventy-five or eighty 
men and talk to them with respect to a change in your 
position on that Westinghouse pipe? A. No. 
396 | Q. Did you ever receive any instructions from 

Mr. Brown, the construction manager, to order the 
pipefitters not to go ahead with that Westinghouse piping? 
A. No. 

Q. Did Mr. Brown ever issue any instructions of any 
kind to you withdrawing or altering, modifying the out- 
standing order? A. He did not. 
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Q. Now, ean you tell us whether you know of your own 
knowledge if the pipefitters at any time after March—after 
January the 2lst—did go back to work and work on the 
Westinghouse piping? A. Yes. 

Q. When? A. There again I have forgotten the exact 
date. Bill Kelley called me one morning and told me— 

Q. Mr. Dallam, can you fix the month? Did it occur in 
March? A. I think it did, and I think it was about the 
30th. 

Q. All right. Do you know—I think you testified 
previously that it was around the 28th of the month, did 
you not? A. Yes, of— 

Q. Mr. Dallam, let me ask you this. Are there other 
individuals at United Engineering who would be in a better 
position to answer that? A. Yes, indeed. 

Q. Do you recall whether or not you had any 
397 conversation with Mr. Kelley in May? A. I don’t 
recall. 

Q. Well, let me see if I can refresh your recollection. 
Mr. Dallam, do you recall when the injunction was issued 
in the Federal District Court? A. There again—I recall 
when it was issued, but I do not remember the date. 

Q. Do you recall whether or not around that time—about 
that time—you had a conversation with Mr. Kelley? 
A. Yes. Let’s do it this way. Let’s say as soon as the 
injunction became effective Kelley called me the next morn- 
ing and told me they were going to go back to work. How 
is that? 

Q. Well, I don’t know. If that’s what oceurred— 

Trial Examiner: If that is what happened— 

The Witness: That is exactly what happened. 

Mr. Farkas: Mr. Examiner, since it is a fact, I wonder 
if we can stipulate at this time that, on May the 10th, Mr. 
O’Donoghue—during the course of the proceeding in 
Federal District Court—came in early in the morning at 
the beginning of the session on May the 10th, and 
announced that Mr. McCarthy had instructed the men to 
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go back to work, and, further, that this was prior to the 
time that the injunction order had actually been issued, 
but was in keeping with the statement of Judge Thornton 
that an injunction would be issued. Do you want to check 
the record? 
Mr. O’Donoghue: This is exactly what I did say, 
398 may it please the Examiner: ‘‘May it please the 
court, I just want to begin this session with a happy 
note, at any rate, that the pipe fitters are working on the 
pipe that we were litigating. Mr. McCarthy gave the 
order, and he is also here as a witness.”’ 

Trial Examiner: All right. 

Mr. Farkas: We stipulate to that. 

Trial Examiner: It is stipulated. 

Mr. O’Donoghue: They never stopped working. They 
were working all of the time. They didn’t ‘‘return to 
work.”’ 

Trial Examiner: It may be stipulated the statement was 
made which you just stated. 

Mr. Farkas: Mr. Examiner, I am entering into the 
stipulation, that we entered into, to the effect that what 
Mr. O’Donoghue has just read in fact occurred. 

Trial Examiner: All right. 


i * * * * * * * * 


Q. (By Mr. Farkas) At any time from January 
399 21st on to May 10th, when Mr. O’Donoghue walked 
in the court room and said what he said, and which 
is a part of the stipulation in the record, did the pipefitters 
work on the Westinghouse pipe which is part of Unit 
Number 2? A. At the time it was agreed that they un- 
load, it was also agreed that they finish the tee piece and 
put it down in place, and they did do that. 
Q. With that exception? A. Right. 
Q. Did they work on the Westinghouse pipe? A. They 
did not. 


* * 
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400 Lester Smith 


a witness called by and on behalf of the General Counsel, 
being first duly sworn, was examined and testified as 
follows: 


* * * * * * * * * * 


Q. Are you employed at the present time? A. Yes. 
Q. In what capacity? A. As the service engineer for 
Westinghouse Electric Corporation. 


* * * * * * * * * * 


Q. And what do your present duties involve? 

A. Supervision of the erection of Westinghouse 

Unit Number 2 at the River Rouge power plant of the 
Detroit Edison Company. 

Q. Now, in connection with these duties, the supervision 
of installation of Westinghouse Unit Number 2 at River 
Rouge, do you have any contact with representatives, 
supervisory representatives, of United Engineering? A. 
Yes. ; 
Q. With whom? A. Mr. Dallam, the general super- 
intendent; and Mr. Eugene Weiss, who is the superin- 
tendent of piping for United Engineers; and William 
Kelley, the general foreman of piping; and William 
Stolliker, who is the foreman assigned to the turbine job. 

Q. Assigned by whom? A. United Engineers and Con- 
structors. 

Q. Mr. Stolliker, is he an employee of Westinghouse? 
A. No, he is an employee of United Engineers. 

Q. Can you tell us the number of pipefitters who are 
engaged in working on Unit Number 2 at River Rouge? 
A. On the turbine itself there are about eight or nine men, 

pipefitters. 
404 Q. And they are under whose supervision? A. 
Mr. Stolliker. 

Q. And he, in turn, is responsible to whom? Do you 

know? A. Well, his general foreman is Mr. Kelley. 


* * * * s * * * e * 
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Q. (By Mr. Farkas) Mr. Smith, on the basis of your 
experience in the actual construction and installation—on 
the basis of your actual experience on installation and 
erection of Westinghouse turbine units, do you have any 
working knowledge and familiarity with what goes into 
that installation and erection? A. Yes, I do. 

Q. Are you familiar with the piping that is a part of 
that unit? A. Yes, I am. 

Q. Can you tell us whether or not there is any essential 
difference in the piping part of Unit Number 2, Westing- 
housei Turbine generator, and the other Westinghouse 
turbine generators that you have installed? <A. Since 
there ‘is no difference between the piping on Unit Number 
2 at River Rouge than there was at the other jobs, except 
there is more of it, there is more pipe. It is a larger 

unit. 
405 Q. That is because it is a larger unit? <A. Yes. 
Q. Now, with respect to the kind or type of 
piping, or the class of piping, is there any difference? 
You have indicated as far as volume is concerned there is 
more of it here at River Rouge on Unit Number 2 than 
there was at Conners Creek, but as far as the class of 
piping, the kind, is there any difference? A. There is no 
difference. 

Trial Examiner: Keep your voice up. 

The Witness: There is no difference in the class of 
piping. 


(Thereupon, a document was marked General Counsel’s 
Exhibit No. 25 for identification.) 


Q. (By Mr. Farkas) Mr. Smith, I hand you what has 
been marked for identification as General Counsel’s Ex- 
hibit Number 25, an exhibit which consists of three sheets 
of paper. Would you look at that and tell us, without 
describing in detail its contents, what that purports to be? 
A. It'is a list of piping material supplied by Westinghouse 
Electric Corporation for the unit Number 2 at River Rouge 
power plant. 


83 


Q. Do you know who prepared this? <A. Yes. 
Q. This listing of piping? <A. Yes. 
406 Q. Who did? A. I did. 
Q. And by that do you mean that you yourself 
actually prepared it? A. Yes, I did. 

Q. Can you tell us the basis on which you prepared it? 
In other words, from whence did you get the information 
that is contained in this exhibit? A. Instruction drawing 
supplied on the job and materials supplied on the job, and 
also shipping reports, of the material shipped to this job. 

Q. In your capacity as a Westinghouse representative 
vested with the responsibility of installing and erecting 
Unit Number 2 at River Rouge, can you tell us whether 
or not in the course of your duties you received these 
shipping reports and drawings? A. Yes, I did. 

Q. And as part of your day-to-day duties are you re- 
quired to make reference to those drawings and shipping 
reports? A. Yes. 

Q. Did you physically transpose the information from 
the shipping reports and drawings and type them in the 
document? <A. Yes, I did. 

Q. Have you examined the document and compared it 
with the shipping reports and the drawings to ascertain 

whether general counsel’s exhibit number 25 
407 accurately reflects the information contained in the 
drawings and the shipping reports? <A. I did. 

Q. Mr. Smith, could tell us approximately how many 
drawings did you refer to when you prepared this exhibit? 
Your best recollection? A. I would say about twenty 
drawings. 

Q. About twenty? A. Yes. 

Q. And about how many shipping reports did you refer 
to? A. Oh, there must have been about fifty. About fifty, 
I would say. 

Q. So, in total, about seventy documents? A. Yes. 

Q. And you say this is an accurate statement of what 
is contained insofar as the piping listed here is con- 
cerned? A. To the best of my knowledge, yes. 
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Q. Can you tell us whether or not this document reflects 
—let me ask it differently. With respect to the Westing- 
house piping which is part of Unit Number 2, how much 
of that piping is reflected in the document which is marked 
for identification as General Counsel’s Exhibit Number 25? 
A. To'the best of my knowledge, all of it is. 

Mr. Farkas: I offer in evidence General Counsel’s Ex- 
hibit Number 25. 

Trial Examiner: Any objections? 
408 Mr. Farmer: May I ask a few questions? 
Trial Examiner: All right. 

Mr. 'Farmer: Mr. Smith, are you familiar with General 
Counsel’s Exhibit 8? I am sure that doesn’t mean too 
much to you. I am simply identifying it for the record. 
Exhibit 8, which has been introduced here in the record 
and is the contract between Westinghouse and Detroit 
Edison, with respect to the material to be furnished in 
connection with the turbine generator by Westinghouse, 
together with General Counsel’s 8(a), which is the pur- 
chase order from Westinghouse—from Detroit Edison— 
to Westinghouse for this turbine generator unit and the 
apparatus that comes with it. Are you familiar with these? 

The Witness: I have never seen this. 

Mr. Farmer: Have you checked your list of the piping 
against the purchase order? 

The Witness: No, sir. 

Mr. Farmer: Are you familiar at all with the purchase 
orders? 

The Witness: I have never seen the purchase orders. 

Mr. Farmer: Are you familiar with the Westinghouse 
proposal to the Detroit Edison, which they accepted? 

The Witness: No, sir. 

Mr. Farmer: This list here which you prepared con- 
tains, to the best of your ability, all of the pipe which has 

been ordered by Detroit Edison from Westinghouse? 
409 Is it all of the pipe which has been delivered up to 
now or just what is it? I am not clear on that. 
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The Witness: That is a list of piping supplied and 
required by the Westinghouse drawings to complete this 
installation. That is the— 

Mr. Farmer: Regardless of whether it has been shipped 
or when it was shipped or whether received or anything 
else— 

The Witness: Yes. 

Mr. Farmer: I have no objection. 

Trial Examiner: All right. It may be received as 
General Counsel’s 25. 


* * * * * * * * * * 


Q. Can you tell us whether or not in the course of your 
duties you are notified with respect to the shipment from 
Westinghouse of piping and also of the estimated time 
of arrival? A. Yes, I am. 

Q. And in what manner are you informed? A. We have 
an expeditor who does that sort of work, and he visits 

the plant and checks on when the material is going 
410 to be shipped, and the approximate date that we 
will receive it. 

Trial Examiner: You say he visits the plant. Are you 
referring to the Westinghouse plant? 

The Witness: The Westinghouse plant, and he also 
visits down in River Rouge. 

Q. (By Mr. Farkas) He goes down to the project site 
at River Rouge? A. Yes, he visits the Westinghouse plant 
and also visits our project site and talks to us over the 
telephone. 

Q. And that way you learn the piping is coming in? 
A. Yes. 

Q. And the probable time of arrival? A. Yes. 

Q. Mr. Smith, can you tell us, of your own knowledge— 
either based on personal observation or from reference to 
the drawings and shipping reports how much of this piping 
which is part of the Westinghouse turbine generator unit 
Number 2 is prefabricated piping. A. Oh, I would say 
probably eighty—eighty to eighty-five per cent is pre- 
fabricated. 
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Q. And from your statement do I understand that that 
pipe arrives on the job site at River Rouge in pre- 
fabricated form? A. Yes, the amount I mentioned. 

Q. Yes, the eighty per cent. 

: Trial Examiner: What is meant by ‘‘pre- 
411 fabricated’’ in this connection? 

The Witness: We refer to prefabricated piping 
as pipe and fittings welded or joined together from various 
sections of the pipe. Do I make myself clear? 

Trial Examiner: That means it is—it has already been 
welded? 

The Witness: It has already been welded or joined to- 
gether, yes, in sections. 

Q. (By Mr. Farkas) Mr. Smith, can you tell us whether 
or not your definition covers bending and forming and 
so on? What is the fact with respect to that? <A. Yes, 
bending, forming and joining together, either by welding 
or screwing. 

Trial Examiner: That has already been performed, is 
that right? 

The Witness: That has already been performed, yes. 

Q. (By Mr. Farkas) You gave a figure of eighty per 
cent on that type of piping. Now, can you tell us the form 
of the remaining twenty per cent? How does that arrive 
at the job site? A. The remaining twenty per cent comes 
in straight lengths. By straight lengths—a length of pipe 
is approximately twenty feet long, and it comes in various 
sizes, three-eighths, half inch, three-quarters, one inch and 
so on. 

: Q. All right. Now, what would you say is the 
412 maximum size of that straight length piping? A. The 
straight length piping that arrived on this job— 

Q. I am speaking, of course, of piping that is part of 
the Westinghouse unit Number 2. A. The largest size that 
T recall at the minute, straight length, is two inch. 

Q. Yes, and can you tell us where in the turbine 
generator unit that piping fits in? A. The two inch? 
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Q. Yes. A. The two inch is vent piping from the 
hydrogen control equipment of the generators. 

Q. Now, you said it was straight length when it came 
in. Is that right? A. Yes. 

Q. Did you say vent or bent? A. Vent, V-e-n-t. 

Trial Examiner: When you say ‘‘two inch’”’ are you 
referring to thickness? 

The Witness: I am referring to diameter. 


* * * * * * * * * 


A. You want me to tell what I mean by ‘‘two 
inch pipe’’? 

Trial Examiner: Yes. 

The Witness: Two-inch pipe is the diameter of the pipe, 
the internal diameter. The pipe is sized according to the 
internal diameter. I believe that goes up to twelve inch, 
when it becomes the external diameter after that. I’m not 
sure about that. 

Trial Examiner: By ‘‘internal diameter’’ you are not 
including the actual thickness of the pipe? 

The Witness: I am not including the actual thickness 
of the wall. Just the opening. 

Q. (By Mr. Farkas) Mr. Smith, with respect to the 
actual thickness of the wall, does that vary? A. The thick- 
ness of the wall varies, yes, sir. 

Q. In some eases is the thickness of the wall virtually 
infinitesimal, very thin? A. Quite thin, yes. 

Q. In other cases is it very very thick? A. Quite thick, 
yes, sir. 

Q. Would that depend upon the usage of that piping? 
A. Yes, sir. 


* * * * * = * * * * 


414 Q. Now, does that piping require any bending or 
shaping or any of these other actions which we term 
‘‘fabrication’’? A. Yes, sir. 
Q. Where is that done with respect to the straight 
length piping that makes up this twenty per cent? A. On 
the job site. 


88 


Mr. Farmer: I take it that all of these questions relate 
to Westinghouse Unit Number 2? 

Mr. Farkas: Yes, I think I have so indicated. 

Q. (By Mr. Farkas) Mr. Smith, do you understand that 
my questions have related to the Westinghouse piping? 
A. Yes, sir. 

Q. Can you tell us, Mr. Smith, from your own knowledge 
or from reference to the drawings or the shipping reports 
or your contacts with the expeditors, approximately what 
percentage of piping—that is, of Westinghouse piping, 
again, for Unit Number 2—was on the job site at River 
Rouge in the month of January, 1957? A. On the job 

site? That includes the whole month of January, 
415 now? 

| Q. Yes. A. I would say approximately—approx- 
imately ninety per cent of the piping. 

Q. Now, with respect to January 21st, 1957, what is the 
fact? A. You want the amount prior to January 21st or 
including January 21st? 

Q. Well, let’s take prior to January 21st. A. Prior to 
January 2ist there was approximately fifteen to twenty 
per cent. I don’t know the exact amount. 

Q. Well, would that be your best estimate? A. Yes. 

Q. Fifteen or twenty per cent. A. Yes. 

Q. And on January the 22nd what would you say would 
be your best estimate of the percentage of piping, West- 
inghouse piping, on hand at the job site? A. On January 
22nd, about eighty-five per cent, I believe. 

Q. Do I understand from your statements, then, that 
between some date prior to January 21st and January 
22nd, approximately seventy-five per cent of Westinghouse 
piping arrived on the job site at River Rouge? A. Approx- 
imately, yes. 

Trial Examiner: I thought he said eighty-five per cent. 

i Mr. Farkas: It would be seventy per cent. If 
416 there was about fifteen per cent before and eighty- 
five per cent on the 22nd, then somewhere between 
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those dates the difference would have arrived, isn’t that 
correct? 

Trial Examiner: I don’t think your dates reflect the 
testimony. As I understood it, your estimate of fifteen 
per cent referred to pipe on hand prior to January 21st. 

Mr. Farkas: A date prior to January 21st, yes. 

The Witness: That’s what I understood. 

Mr. Farkas: Some date prior to January 21st. 

Trial Examiner: Including January 20th, and this larger 
figure on January 22nd, so the increase occurred between 
those two dates; the day before, January Qist, is that 
right? 

The Witness: The increase occurred on January 21st 
and 22nd. 

Mr. Farkas: Again, this is probably the long way home. 

Q. (By Mr. Farkas) Do you know of your own knowl- 
edge, from reference to drawings and shipping reports 
and your contacts with the expeditor, approximately what 
percentage of pipe arrived—first of all, do you know 
whether any piping arrived on January 21st? A. Yes, 
I do. 

Q. And I think you have indicated that you received 
word, in the normal course of operations, of the arrival of 

piping through your expeditors? A. Yes. 
417 Q. What is the—what is your information as to 
the amount of pipe that arrived on January 21st? 
A. Two carloads arrived on January 21st. 

Q. How do you know it arrived on January 21st? A. I 
saw the cars on January 21st. 

Q. And from where did you see the cars on January 
dist? A. I saw the cars off on the railroad siding, 
inside the Edison ground, and I also saw the piping just 
outside the power plant. 

Q. Where were you at the time? A. I was going by. 

Q. Now, Mr. Smith, did you take any steps to check or 
look at that piping that arrived on January the 21st? 
A. You mean did I climb up on the car? 
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Q. Did you look at it in any way, whether you climbed 
up or not? A. I looked at the piping that I could see 
sticking up through the top of the cars as I walked by, yes. 

Q. Were you able to identify the piping? <A. Yes, sir. 


” La * * * * * * * * 


418 | Q. (By Mr. Farkas) Insofar as the piping that 

you saw in the cars, can you tell us whether or not 
that piping was Westinghouse piping for Unit Number 2? 
A. Yes, I can. 

Q. Well, was it? A. Yes, it was. It contained oil piping 
and steam drain and gland piping. 

Q. How do you know that? A. From my previous ex- 
perience with the pipe and also shipping reports telling 
me what the car contained. 

Mr. Farmer: Now I move to strike the answer based 
on shipping reports. 

Trial Examiner: I am not sure we are clear on that 
now. When you say that, are you explaining how you 
knew what kind of pipe this was, or are you explaining— 

whether this was based on your observation? 
419 The Witness: Yes, I explained before I was 
notified by an expeditor that various sections of the 
oil piping and steam drain and gland piping would arrive 
on approximately January 21st, and I received the car 
numbers that the pipe was shipped in. 

Q. (By Mr. Farkas) What do you mean by ‘‘car 
numbers’’? Freight cars? <A. All railroad cars have 
numbers. 

Q. All right. 

Trial Examiner: When you say a piece of piping, do 
you know whether it is a Westinghouse piece because of 
your familiarity with it? 

The Witness: And in this instance there was a large 
Westinghouse banner proclaiming this was Westinghouse 
equipment attached to the cars. 

Triali'Examiner: In the day in question did you actually 
see this pipe you are now stating was Westinghouse pipe? 
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The Witness: Yes, I saw the pipe. Yes. 
Trial Examiner: I will overrule the objection. 


* * * * * * * * * 


Q. (By Mr. Farkas) Mr. Smith, on January 21st 
would you tell us what the particular project was 
that you were working on? The immediate project that 
you were working on at River Rouge? A. You are speak- 
ing now in relation to piping or the whole job? 
Q. What were you doing precisely on January 
421 2st, if you can recall, on the whole job, unit 
Number 2? A. We were working on the alignment 
of the Intermediate Pressure Turbine and the lowering 
of the Low Pressure Turbine, the alignment of the High 
pressure turbine, the cross under tee-piece hydrogen 
coolers, and the hydrogen control piping. 

Q. And can you tell us whether or not Mr. Stolliker and 
his crew were working that day on these pieces which you 
have just related? A. Yes, they were. 

Q. Now, can you tell us whether or not any Westinghouse 
pipe being part of Unit Number 2 arrived after January 
21, 1957? A. Yes, there was some piping arrived after- 
wards. 

Q. When? A. January 28th, and there was some in 
February. 

Q. Now, with respect to the January 28th piping, how 
did that come in? A. It came in in a mixed car. There 
was turbine equipment as well as the piping. 

Q. Can you recall what that turbine equipment was? 
A. There were some nuts and bolts. The stuff comes in 
boxes, Mr. Farkas. I don’t recall what was in the boxes. 
There was some pipe and some vapor extractors. The 
pipe and vapor extractors are handled by the local pipe- 
fitters. The other equipment is unloaded by the riggers’ 

union. 
422 Q. You were talking about the responsibility for 
unloading when you say that? A. Yes. 

Q. Now, Mr. Smith, on January 21st, when you saw the 


92 


piping arrive, did you have any conversation with Mr. 
Stolliker concerning this piping? A. I spoke to him at 
some time during the day, that we should get that piping 
unloaded. I also spoke to my assistant, Michael Wallick, 
that we should get the piping, the cars into the building, 
and get the piping unloaded. 

Q. And can you tell us from the standpoint of your 
schedule, and the use of that piping as it fits in with the 
installation and erection of the Westinghouse turbine, 
whether or not that piping was scheduled to be used? 
A. Yes, we could have used some of it immediately, right 
after the unloading. 

Q. Specifically, what? A. The oil piping between the 
high pressure generator and the seal oil treating unit for 
the high pressure generator. 

Q. Now, with respect to your work on the hydrogen 
control piping and the hydrogen coolers, was there any 
piping on these cars that was required or called for in the 
continued progress of your work on those two items? 
A. The piping for the hydrogen control system had 

already arrived, and the hydrogen coolers were 
423 already on the job. The cross under tee-piece was 

already on the job, and we were working on those 
items, 

Q. Was there any piping on these cars which was re- 
lated to these three jobs? A. As I mentioned previously, 
the seal oil piping between the high pressure generator 
and seal oil treating unit, the seal oil piping contains oil 
that seals off the hydrogen in the generator, so the two 
will be used together. 

Q. Was that on the car on January 21st? A. Just the 
seal oil treating piping. The hydrogen piping was already 
on the job. 

Q. Can you tell us, Mr. Smith, from the standpoint of 
your schedule, when the hydrogen piping that—first of all, 
was the hydrogen piping which was on the job site, accord- 
ing to your testimony, installed as it was required? A. It 
was being installed at that time, yes. 
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Q. And it was continually being worked on? A. Yes. 


* * * * * * * * * 


Q. (By Mr. Farkas) You stated a little while ago, 

Mr. Smith, on January 21st the piping arrived, and 

you told Mr. Stolliker you wanted it unloaded? A. That 
is correct. 

Q. Can you tell us whether or not the piping was un- 
loaded that day? A. It was not unloaded that day. 

Q. You know that of your own personal knowledge? 
A. Yes. 

Q. Can you tell us whether or not it was unloaded on 
January 22nd? A. It was not unloaded on January 22nd. 

Q. Did you do anything about that? About the fact it 
had not been unloaded on January 22nd? A. Yes, I asked 
Mr. Stolliker. 

Q. When was that? A. Some time in the afternoon of 
the 22nd. 

Q. You had a conversation with Mr. Stolliker about this? 
A. Yes. 

Mr. Farmer: Mr. Examiner, he has already testified 
about that. 

Mr. Farkas: No. 

Trial Examiner: Is this the same conversation 
425 you mentioned before? 

The Witness: I testified first I talked to Mr. 
Stolliker on January 21st, that we should get the pipe un- 
loaded. This was on January 22nd, the afternoon. 

Q. (By Mr. Farkas) Mr. Smith, would you tell us what 
happened on January 22nd, and tell us about your con- 
versation with Mr. Stolliker concerning the Westinghouse 
piping on the cars which had come in on January 21st? 
A. Well, on January 22nd I was downtown attending a 
meeting at The Detroit Edison Company, and I learned at 
that time that the pipe was not going to be unloaded by— 

Mr. Farmer: Mr. Examiner, I object to that, and ask it 
be stricken. 

Trial Examiner: I will grant the motion. That is not 
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the question. Just confine your answer to the question as 
to what was said between you and Mr. Stolliker. 

The Witness: Mr. Stolliker. I asked Mr. Stolliker why 
the piping wasn’t going to be unloaded, and he said he 
didn’t know, so I then called Mr. Kelley and asked him why 
the piping wasn’t going to be unloaded, and he said that 
he could explain it a little easier if he quoted me from a 
paper that he was reading. 

Q. (By Mr. Farkas) Go ahead and finish. A. This con- 
versation was over the telephone, and I didn’t see the 

reading material, but the statement was that the 
426 pipefitters could refuse to handle prefabricated pipe 

that was not prefabricated by a UA shop, members 
of a UA shop, or if the manufacturer of the prefabricated 
piping did not pay building scale of wages in that area. 

Trial Examiner: Did he use the word ‘‘UA’’? 

The Witness: Yes. 

Q. (By Mr. Farkas) Did Mr. Kelley say anything else 
in the course of that telephone conversation, that you can 


recall?) A. I don’t remember the exact words, but it seems 
to me he did say something to the effect that the members 
at some previous meeting had been discussing pre- 
fabricating piping, and when the Westinghouse piping 
arrived on January 21st it was brought to his attention. 


* a * * * * * * . * 


427 Q. (By Mr. Farkas) Mr. Smith, do you know 

when that pipe was unloaded? A. To the best of 

my recollection, it was unloaded approximately January 
30th. 

Q. Can you tell us the circumstances under which that— 

well, first of all, how did you learn about the fact it would 

be unloaded on January the 30th? <A. Mr. Stolliker 

428 appeared on the turbine room floor, I think, the 

morning of January 30th, and informed me that the 

pipe, the two carloads of pipe, would be unloaded out in 

the storage area of the River Rouge power plant, and that 

any other material normally handled by the pipefitters 
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would be stored indoors to protect it, and also that they 
would complete the work that they had been doing on the 
tee-piece and install it in the condenser. They had stopped 
working on January 28th. 

Q. I am going to come to that in just a moment, Mr. 
Smith. Do I understand from your testimony this is what 
Mr. Stolliker told you? A. Yes. 


” * * * * * * * * * 


Q. Were you on the job on January 28th, Mr. Smith? 
A. Yes. 

Q. Can you recall what your piping duties were on that 
day? A. Piping duties on that day involved fabricating 
the hydrogen control piping, assembling the hydrogen 
coolers inside the generator, high pressure generator, and 
welding some stainless steel to the outside of the cross 

under tee. 
429 Q. Were you on the job all day? A. Yes. 
Q. Incidentally, how many men were working? 
How many pipefitters were working on that job? A. Eight 
or nine pipefitters. 

Q. On that job? Eight or nine pipefitters under Mr. 
Stolliker. 

Q. And ean you tell us whether or not Mr. Stolliker and 
the men worked all day on those jobs, the three jobs you 
mentioned? A. Thev only worked from the starting time 
in the morning to noon time on those jobs. 

Q. How do you know that? A. After lunch they did not 
appear back on the jobs, and I went out on the floor, and 
when Mr. Stolliker arrived I asked him why they were not 
working on the Westinghouse equipment, and he informed 
me that he had instructions not to work on any more 
Westinghouse equipment until this difficulty with the piping 
was settled. 

Q. Did Mr. Stolliker tell you from whom he had received 
instructions? A. Yes, he said the union. 

Q. Do you know of your own knowledge, Mr. Smith, 
what the men who should have worked in the afternoon on 
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the items, the cross under tee-piece and the hydrogen 
cooler and the hydrogen piping, actually did that 

430 afternoon? A. I do not know. I did not see them 
after that, Mr. Farkas. 

Q. You don’t know whether or not they did any work 
that afternoon? I mean as far as your own knowledge is 
concerned? A. As far as my own knowledge, they did not 
work on Westinghouse equipment that afternoon. 

Q. Do you know whether or not they did any work on 
the cross under tee-piece and the hydrogen piping and 
hydrogen cooler on January 29th? A. They did not work 
on that. 

Q. Now, you have related on January 30th you had a 
conversation with Mr. Stolliker. A. Yes. 

Q. Tell us, with respect to the work on the cross under 
tee-piece and the hydrogen piping, which you testified you 
stopped on the 28th, what the fact is as to what was to 
happen to that piping? A. The work on the tee-piece 
would ibe completed, and the tee-piece would be installed 
inside the condenser to allow us to continue work with the 
low pressure turbine and the condenser. 

Q. You are relating what Mr. Stolliker said to you, is 
that right? A. Yes. And there would be no work on the 

hydrogen control piping, and no work on the 
431 hydrogen coolers, but the piping that arrived in the 
two cars and also a ear that arrived on the 28th— 

Q. Is that the split load you talked about? A. Yes. 
—the piping would be unloaded out in the field, and any 
other equipment normally handled by the pipefitters would 
be unloaded in the building for protection. That other 
equipment would include valves, vapor pumps, operating 
mechanisms for the valves and any equipment normally 
handled by the pipefitters. 

Q. Now, Mr. Smith, you have indicated what Mr. 
Stolliker said about whether or not they were going to 
work on the hydrogen control piping, and hydrogen 
coolers. Can you tell us, as a matter of fact, what 
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happened? Did they or did they not work on the hydrogen 
piping and the hydrogen coolers after that date? A. They 
did not work on the hydrogen pipe and the hydrogen 
coolers after January 28th. 

Q. In connection with the cross under tee-piece, you 
indicated Mr. Stolliker told you they would complete that? 
A. That is right, they were working on that still. 

Q. Can you tell us whether or not—did they do that? 
A. Yes, they installed it in the condenser, just like he said. 

Q. And can you tell us whether or not after that work 

was done whether there was any additional work that 
432 remained in connection with the tee-piece? A. Yes, 
there was other work to be done on the tee-piece. 

Q. Will you tell us what that was? A. There was other 
pipe to be welded to it, and the tee-piece has to be welded 
to the bottom of the low pressure turbine, but it wasn’t 
necessary at that time to do that. That could go on a 
little later. The important part there was that the stain- 
less steel be completed on the tee-piece, and a guard pipe 
installed over the stainless steel, and then the assembly 
installed in the condenser. That would allow us to go on 
and finish up the condenser and align and level off the low 
pressure turbine. 

Q. Mr. Smith, ean you tell us whether or not the way 
this work was completed by the pipefitters on January 
30th, and any time thereafter that was necessary, whether 
that was the way you would have normally done that 
work, in order of sequence? A. Yes, that was the order 
we would do it. 

Q. Now, you said there was additional work on the tee- 
piece that had to be done, but not necessarily at that time. 
A. Yes. There were two pieces of cross under pipe that 
would have to be covered with insulation, and then, in turn, 
the insulation covered with a stainless steel, and those two 
pieces of pipe then installed inside the condenser, but they 
could be shoved in from the outside. We didn’t have to 
have them right at that minute. 
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433 Q. In the normal course of your schedule when 
should that have been installed? A. Normally that 
pipe would follow right along. 

Q. It would follow right along? A. Yes. 

Q. Was that—did it follow along? A. No. 

Q. Why not? <A. Right at the moment I don’t recall 
whether those two pieces of pipe were on the grounds at 
that particular moment or whether they were in transit. 
I know they arrived shortly—around that time—but the 
exact date I do not know. 

Q. Mr. Smith, can you tell us whether or not, in con- 
nection with the piping on Westinghouse Unit Number 2, 
there was any work on January the—strike the date— 
whether there was any work that was required to be done 
in connection with the thrust bearing in that unit? A. Yes. 
Some time in March we were ready to install the high 
pressure spindle in the high pressure cylinder, and in 
order to install the high pressure spindle in the cylinder 
we had to remove the cover of the thrust bearing, and the 
cover of the main oil pump. There were approximately 
five pipes connecting the cover of the thrust bearing with 
the base of the thrust bearing. In order to remove the 

covers of the thrust bearing we would have to remove 
434 those five or six pipes, and they would be removed 

by the pipefitters. I asked Mr. Stolliker if he would 
remove that piping, and he didn’t say anything at the 
moment, and then I asked him if he wanted to talk with 
Mr. Kelley, his general foreman, and he said ‘‘Yes’’, so 
he left the turbine room floor and conferred with Mr. 
Kelley. I assume he conferred with Mr. Kelley. He indi- 
cated that he did want to talk with him. And he came back 
approximately half an hour later and said no, that they 
would not remove the pipe. 

Q. Now, Mr. Smith, am I correct in my understanding— 
I have tried to expedite matters here—that it was pipe- 
fitters’ work to actually remove the piping? A. Just the 


piping, yes. 
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Q. And it was millwrights’ work to actually take off 
the covers? A. The covers, that’s right. 

Q. Am I also correct that the millwright work could not 
be done until the pipefitter work was done? A. That’s 
correct. 

Q. And the overall desire to have this work done was 
the desire to try to align that high pressure spindle? A. 
Yes, align the high pressure spindle with the intermediate 
pressure cylinder and spindle. 

Q. From your testimony am I correct that the pipe- 
fitters—Mr. Stolliker, after he came back from going to 

see Mr. Kelley, he indicated they would not do it? 
A. He said no, they would not remove them. 


* * * * * - * * * 


Q. Now, Mr. Smith, can you tell us with respect 

to General Counsel’s Exhibits 26(a) through 26(e), 

and the piping shown in those photographs, what the fact 
is with respect to whether this is part of the Westinghouse 
piping which is an integral part of the turbine unit 


Number 2? What is the fact with respect to that? A. It 
is all piping that is integral to the turbine generator unit 
at The Detroit Edison Company River Rouge power plant. 


* * * * * * * * * 


Q. (By Mr. Farkas) Mr. Smith, I want to go back 

a bit to have you clarify one or two matters. Will 

you tell us, please, whether or not you have any authority 

to issue instructions to Mr. Stolliker in connection with 

the installation and erection of the turbine unit at River 
Rouge? A. Yes, I do. 

Q. And in the normal course of your operations do you, 

in fact, issue such instructions and orders to Mr. Stolliker? 

A. Yes, I do. 


* * * * * * * * * * 
Q. (By Mr. Farkas) Mr. Smith, tell us whether 

or not—tell us what you said to Mr. Stolliker on 
January the 21st, with respect to the unloading of the 
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Westinghouse pipe which arrived that day? A. I men- 
tioned to him that some time during the day—I don’t 
remember the exact time—on January 2ist—that we 
should get those cars unloaded, those cars of piping un- 
loaded, and I also mentioned it to my assistant, Michael 
Walick. 
* * * * * * * * * * 
446 Trial Examiner: Let me ask you a question. Have 
you made similar requests of Mr. Stolliker on prior 
oceasions in connection with this same project? 

The Witness: Yes. 

Trial Examiner: On those occasions—what was the 
response on those occasions? 

The Witness: He did— 

Trial Examiner: Prior occasions. 

The Witness: He did what I asked. 

Q. (By Mr. Farkas) Now, Mr. Smith, you referred 
previously to the twenty per cent of the—twenty per cent 
of piping that came in in straight lengths. Do you recall 
that? A. Yes. 

Q. Now, of that twenty per cent, can you tell us how 
much of that straight length of piping was piping which 
was part of the turbine generator unit Number 2? <A. All 
of it. 

Q. And can you tell us whether or not that piping which 
came in in straight lengths was scheduled or whether the 
specifications called for the installation of that in the form 
in which it arrived? A. Yes, it called for it that way. 

Q. Can you tell us whether or not it required any 

447 fabrication on the job site? A. It all had to be 
fabricated on the job site except a few prefabricated 
pieces that arrived with the generator, and these straight 
lengths would be welded to these few prefabricated pieces. 

Q. This piping was of what size, this straight length 
piping? A. The straight length piping is half an inch in 
diameter. There is a small amount of inch and a half 
diameter and a small amount of two-inch diameter. 
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Q. Now, do you know of your own knowledge whether 
or not, in fact, when this piping arrived that any of this 
piping was used and fabricated on the job site? A. Yes, 
sir. 

Trial Examiner: You say ‘‘yes, sir’. Are you saying 
that you know, or are you saying that it was done? The 
question was whether you know, and you said ‘‘yes, sir’’. 

The Witness: Yes, I know it was, and the piping was 
fabricated on the job site, the straight length. 

Q. (By Mr. Farkas) Now, this hydrogen piping that 
came in straight lengths you say was part of the West- 
inghouse unit? <A. Yes. 

Q. You say there was fabrication of this piping on the 

job? A. By the local pipefitters, yes, sir. 
448 Q. Now, can you tell us whether or not—and I 
am asking you to identify the piping—whether or 
not this is the piping on which work stopped, according to 
your testimony, on January 28th? A. Yes, it was. The 
work stopped on January 28th on the fabrication of that 
hydrogen control piping, straight piping. 

Q. Can you tell us what per cent of that job—the piping 
on that job—had been installed as of January 28th, when, 
according to your testimony, the work stopped. A. 
Approximately five, six or seven per cent of it. It wasn’t 
very much finished by January 21st. 

Q. Is this of the hydrogen piping or all of the piping 
on the unit? A. The hydrogen piping—all of the piping 
that arrived. 

Q. All right. A. You want me to confine it to the 
hydrogen piping itself? 

Q. Since you have answered that, let’s clear that up. 
You say of the total piping required for the installation 
and erection of Westinghouse unit Number 2 about five or 
six per cent had been installed? A. Up to January 21st. 

Q. Up to January 2ist, 1957? A. Yes. 

Q. Now, confining it to the hydrogen cooler piping, 
what percentage of that piping had been installed as of 
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449 January 28th, when, according to your testimony, 

the work on that piping stopped? A. I will have to 
give you a little information there. Westinghouse does 
not supply the hydrogen cooler piping. Westinghouse 
supplies the hydrogen coolers. The cooler piping comes 
under another contract that United Engineers has with 
The Detroit Edison; not with Westinghouse. 

Q. I appreciate that, Mr. Smith. What I am saying is 
what percentage—I am only getting at this—What per- 
centage of the straight length piping which is fabricated 
on the job, and, according to your testimony, was 
fabricated on the job and installed as part of this hydrogen 
cooling system, what percentage of that actually had been 
installed as of January 28th, when the work stopped? 
A. That is kind of difficult. I can give you the approximate 
figure only, and that would be approximately forty—oh, 
approximately forty per cent. I don’t know exactly. 

Q. All right, sir. Now, with respect to this hydrogen 
piping that we have been discussing, and with respect to 
which you say the work stopped on January 28th, did work 
on that piping resume at any time after January 28th? 
A. On— 

Q. Well, the question is did it? A. No. 

Q. At no time following January 28th did the 
450 pipefitters work on that? A. Not on the hydrogen 
control piping, no. 

Trial: Examiner: Do you have much more? 

Mr. Farkas: No, I just want to clarify this point here, 
Mr. Examiner. 

Q. (By Mr. Farkas) Now, Mr. Smith, do you recall a 
conversation with Mr. Kelley in May? A. May? 

Q. Yes, do you recall having one with him? A. Yes. 
Mr. Kelley called me May 10th; Friday morning, May 10th. 

Q. What did he say to you? A. He informed me that 
the pipefitters would install the Westinghouse pipe, and 
what pipe did I want installed first. 

Q. And what did you tell him? A. I told him that I 
would like the cross under piping brought in because it 
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was thirty-six inches in diameter, quite large, and it would 
interfere with the other piping, so it should be put in 
approximate position in the building as soon as possible, 
and then I would like to start erecting the seal oil piping 
under the high pressure generator into the high pressure 
seal oil treat unit, and Mr. Kelley indicated that would be 
done. 


* * Lg * * * * 


A. On May 10th the cross under pipe—which is 
Exhibit 26(a) and 26(e)—was brought into the 
power plant, and unloaded in the power plant. 

Q. And how about the other piping? A. Some of the 
other piping—in particular the seal oil treating unit con- 
necting the hydrogen generator and the high pressure 
generator—the seal oil treat unit was brought into the 
power plant for erection. 

Q. When? A. On May 10th, and also some of the days 
following May 10th. All of the piping—all of the oil 
piping, the steam drain and gland piping, has not been 
installed as yet, because the work has to proceed in the 
proper sequence. 

Q. Now, Mr. Smith, will you tell us what the fact is 

with respect to the hydrogen coolers and the 
452 hydrogen piping on which work had stopped? A. 
I did not request Mr. Stolliker to work on the 
hydrogen coolers on May 10th. I did not request him to 
start immediate work on the hydrogen control piping on 
May 10th because this other work we needed right away. 

Q. All right, now, did you instruct him or tell him to 
work on the hydrogen coolers and the hydrogen piping 
after May 10th? A. I talked with him on completing the 
hydrogen cooler piping after May 10th. I have not spoken 
to him yet about completing the hydrogen coolers. 

Q. Now, with respect to the piping that you did discuss 
with him, has work resumed on that? A. Work has 
resumed on the cross under piping, the seal oil treating 
piping between the high pressure generator and the seal 
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oil treating unit, work has proceeded on the installation of 
the throttle valves and the steam chest, and also the inter- 
ceptor valves have been installed down on the mezzanine 
floor, ready for insulation. 

Q. From your testimony do I understand that has been 
since May 10th? A. Yes. Mr. Stolliker still only has 
eight or nine men. He can only do so much at one time. 


* * * * * * * * * * 


460 ‘| Q. (By Mr. Farkas) Mr. Smith, can you tell me 

whether or not Mr. Stolliker has any authority or 
right to determine the manner or the way in which work 
is to be done or performed on the turbine unit? A. Mr. 
Stolliker is a qualified pipefitter, and he can make sug- 
gestions for the completion of the work at any time he 
sees fit. 

Q. Let me ask you this: Suppose that you and he dis- 
agree as to what should be done and when it should be 
done? Who prevails? A. I do. 

* * * * * * * * * * 
: Q. Did you hear him testify, when he described 
supervision on the job, that you were there as an 

462  advisory—words to that effect—in that capacity? 

A. I heard something like that. 

Q. Do you disagree with that? <A. No. 

* 


* * * * * * 


466 Franklin L. Johnston 


a witness called by and on behalf of the General Counsel, 
being first duly sworn, was examined and testified as 
follows: 


* * * * * * * * * * 


Q. In what capacity are you employed at the present 
time? A. I am vice president in charge of all operations. 


* * * * * * * * * * 


The Witness: The company is United Engineers and 
Constructors, Incorporated. 


* * * * * * * * * * 
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468 (By Mr. Farkas) I believe that will be sufficient, 
Mr. Johnston. Can you tell us who is in charge of 
the construction of the power plant at River Rouge? A. 
Mr. G. H. Brown. 
Q. Is he responsible to you? A. Yes, sir. 
469 Q. In the course of his duties does he have to 
consult with you and discuss matters with you? A. 
Yes, sir. 
Q. And, in turn, do you on occasion initiate calls to him 
with respect to various matters involving the construction 
of the power plant at River Rouge? A. Yes, I do. 


* * * * * * * * * * 


Q. Can you tell us whether or not you had any 
conversation or contact—first of all, did you have 
any contacts with Mr. Brown at the River Rouge plant 
concerning the work being done there in the month of Jan- 
uary, 1957? A. Yes, I did. 
471 Q. When was that? A. Of course, you have num- 
erous conversations with the local managers, the 
resident managers. I had conversations early in January. 
I had conversations with Mr. Brown about January the 
28th or 29th, 1957. 

Q. All right, now, with respect to what subject matter 
was your conversations of the 28th or 29th? A. That was 
in reference to the erection of Westinghouse pipe on Num- 
ber 2 unit at River Rouge. 

Q. And who initiated the contact? In other words, did 
you call Mr. Brown or did Mr. Brown call you? A. Mr. 
Brown called me. 

Q. Can you tell us what Mr. Brown indicated was the 
purpose of his call? A. We hada previous telephone con- 
versation; that is, previous to about the 28th of January. 
A telephone conversation in connection with this Westing- 
house pipe. When he said to me, ‘‘The fitters are un- 
willing to unload this pipe’, and I had instructed him to 
discuss the matter with the local business representative 
and also with the International representative— 
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Q. Now, Mr. Johnston— 

Mr. Farmer: Let him finish. 

Mr. Farkas: I want him to identify them. 

Q. (By Mr. Farkas) Mr. Johnston, do you know 
472 who that local business representative was? A. Mr. 

McCarthy. 

Q. Do you know who the international representative 
was? A. Mr. Gene Bradshaw. 

Q. All right. A. —In an endeavor to settle the matter 
at the job site. His call on the 28th was to advise me that 
he was unsucccessful in settling the matter at the job 
site. 

Q. Mr. Johnston, can you tell us whether or not in the: 
normal course of operations, where a dispute or a problem 
arose, whether the practice—the action or the contact 
which took place on the 28th of January, 1957—was the 
same as'it had been on other occasions when problems 
arose that required contact with you? <A. Yes, sir. That 
is standard procedure. 

Q. And can you tell us to what extent you enter the 
picture or you contacted when these problems arise? A. 
Well, ordinarily when the managers are unable to effect 
the settlement then I, as a general rule, discuss the matter 
at the National level, with the International officers of 
whatever union may be involved. 

Q. In the case of the pipefitters, who would those officers 
be? A. Usually Mr. John McCartin. 

Q. Who is he? A. Mr. John McCartin is assistant 
473 toithe general president, Mr. Schoemann. 

Q. Now, you stated that you advised Mr. Brown 
to attempt to settle the matter, specifically, of the West- 
inghouse pipe problem, with either the business represent- 
ative or the International representative? A. That’s 
right. 

Q. Hither Mr. McCarthy or Mr. Bradshaw? A. Yes, 
sir. 

Q. Do you know of your own knowledge whether or not 
the matter was settled? A. It was not settled. 
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Q. Did you discuss this matter of the Westinghouse 
pipe and the problem involved therein with Mr. Brown 
following this conversation you had with him on January 
28th? A. Yes. I telephoned Mr. Brown a day or two 
later, after I had discussed the matter with Mr. John Me- 
Cartin in Washington. 

Q. And when did you diseuss the matter with—well, be- 
fore we get to that, could you tell us, Mr. Johnston, what 
the occasion was for your discussing the matter with Mr. 
McCartin? A. My reason for calling Mr. McCartin was 
to, first of all, arrange to unload the pipe, and also to ar- 
range a meeting with Mr. John McCartin and Mr. Peter 
Schoemann in Washington, where I planned to go down 
there to discuss the matter in order to try and effect a 

settlement. 
474. Q. Who is Peter Schoemann? A. He is general 
president of the United Association. 

Q. Now, you say you did have that conversation with 
Mr. McCartin? <A. Yes, sir. 


Q. About when was that? A. That was about the 29th, I 
think. January 29, 1957. 


Q. Tell us what you said to Mr. McCartin. A. As near 
as I can recall at this time, I said to Mr. McCartin, ‘‘We 
have a problem out at River Rouge project, The Detroit 

Edison Company, in that approximately three cars 
475 of pipe have arrived at the job site, and the fitters 

refuse to unload this pipe, refuse to unload it.’”” Mr. 
McCartin said it was—asked was the pipe fabricated— 
and I said ‘‘To the best of my knowledge, yes, it is fabri- 
cated’’, and he said, Mr. McCartin said, ‘‘Well, you are in 
violation of your national agreement if you are bringing 
pipe on the job fabricated.’’ I said to Mr. McCartin, cer 
suggest that you go along with me and do me a favor and 
unload this pipe, because there is demurrage being in- 
curred, and it doesn’t look very well for our organization 
nor does it look well for your organization to have those 
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ears of pipe sitting there. I understand there may be an- 
other car on the way. I am not sure, but let’s unload this 
pipe, place it in storage, and when you return to Washing- 
ton I would like to arrange a meeting with Mr. Schoemann 
and with you to discuss this matter, in an endeavor to 
settle it.’’ 

I also said to Mr. McCartin, ‘‘There is a tee-piece the 
fitters were working on, known as the cross under piece. 
I would like you to have those men resume work on that 
piece so we can continue with the erection of the turbo 
generator.’’ Mr. McCartin agreed to do that as a favor 
to me. 


e * s . * * e * * ° 


476 | Q. Now, you say that Mr. McCartin agreed to go 
along with you on unloading the pipe, which was one 
of the items you requested? A. That’s right. 

Q. And resuming work on the cross under tee-piece, 
which was the other matter you requested him to go along 
with you on? A. That’s right. 

Q. Did he say how that would be accomplished? Was 
there any discussion as to how word would get back to the 
site? A. If I recall correctly, I think after emphasizing 
the fact a couple of times about I must realize we were in 
violation of the agreement, that he would get in touch with 
Mr. Gene Bradshaw, the International Representative. 

Q. He said he would or he must? A. He would. 
477 | Q. He would get in touch with Gene Bradshaw? 
A. Yes. AsJI recall, he would get in touch with him. 

Q. Now, do you know of your own knowledge where 
Gene Bradshaw—he is the International Representative? 
A. Yes. 

Q. —+where he works or operates? What is his area? 
A. I ean only state that the River Rouge project and St. 
Clair project to my knowledge comes under his direction. 
Other than that, I am not qualified to say. 

Q. Now, do you know whether or not the piping in fact 
was unloaded in accordance with this agreement with Mr. 
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McCartin, and the work on the cross under tee-piece was 
resumed as per that agreement? A. Yes. 

Q. And how do you know that? A. I telephoned Mr. 
Brown and advised him of my telephone conversation with 
Mr. McCartin, and I said ‘‘I am quite sure that the pipe 
will now be unloaded, and keep me advised.”’ 

Q. Now, you told Mr. McCartin that you wanted to have 
a meeting with Mr. Schoemann? A. Yes. 

Q. Did you, in fact, have that meeting? A. Yes. 
478 Q. When was that? A. Pardon me. Not with Mr. 
Schoemann. 

Q. I take it, then, that there was no meeting between 
you and Mr. Schoemann to discuss this Westinghouse pipe 
situation? A. The meeting that I was trying to arrange 
between United Engineers and United Association, with 
Mr. McCartin and Mr. Schoemann being present, I was 
unable to effect, because Mr. Schoemann was not available 
for that meeting. 

Q. How did you learn that? A. I received—after my 
telephone conversation with Mr. McCartin I wrote him a 
letter in which I set forth dates on which Mr. Henry 
Chance, president of the United Engineers and Con- 
structors, and F. L. Johnston would be available for a 
meeting in Washington to discuss the matter of the West- 
inghouse pipe. I received a telegram in reply, stating 
those dates were not satisfactory to Mr. Schoemann. He 
was very busy. But on a certain date—and as I recall 
now I think that was February the 25th—Mr. John Mc- 
Cartin would be available, and I accepted that date. 

Q. Do you recall when it was that Mr. Brown called you 
to tell you that the agreement that you had made with Mr. 
McCartin for the unloading of the pipe, and the work— 
the resumption of the work on the cross under tee-piece— 
had actually taken place? A. I believe that was January 
30, ’57. 

Q. Mr. Johnston, did Mr. McCartin say anything 
479 with respect to other Westinghouse piping, either 
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on the! job at the time or due to arrive on the job site? 
A. Not that I recall. 

Q. Do you know of your own knowledge whether or not 
the pipefitters worked on other piping which had not been 
part of this arrangement that you made with Mr. Mce- 
Cartin? <A. I have no personal knowledge. 

Q. Did you have any conversations with Mr. Brown 
about that A. Yes, I believe I did. 

Q. Can you recall when that was? A. I believe that was 
sometime in February or March. 

Q. And do you recall whether it was you who contacted 
Mr. Brown, or vice versa? A. As I recall now, I believe 
it wasion one of my visits to the job, when we were dis- 
eussing the overall problem that we had in connection with 
Number 2 unit. 


481 Q. (By Mr. Farkas) Now, at the time you were 
visiting the River Rouge power plant can you tell 
us whether or not you had occasion to diseuss the 

482 Westinghouse pipe with representatives of The 
Detroit Edison Company? A. Yes. 

Q. Did you contact them or did they contact you? A. In 
some instances we contacted the Detroit Edison Company. 
In other instances it was not necessary for Detroit Edison 
to contact us or for United Engineers to contact Detroit 
Edison, because the matter would come up in our monthly 
meetings. 

Q. Do I understand from your testimony, then, Mr. 
Johnston, that you had a number of meetings with repre- 
sentatives of Detroit Edison about that time? A. Yes. 

Q. How long were you at the River Rouge plant on that 
occasion? A. Well, I don’t know what occasion you are 
referring to? 

Q. I am referring to the occasion you just indicated 
sometime in February or March. Let me put it generally. 
When you do visit the power plant at River Rouge how 
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long do you generally stay? A. That depends on the de- 
sires and the wishes of my client. 

Q. Well, when you visited in February or March, that 
date you are not exactly certain on, how long did you 
stay, do you recall? A. Well, I can pick one date out of 

the year. 
483 Q. All right, sir. Do that. A. February 26, 1957. 
On my return from Washington we had a meeting 
with the Detroit Edison representatives and representa- 
tives from my company at the River Rouge power station. 
The meeting lasted practically all morning. 

Q. Now, during that particular visit and that particular 
stay did you have occasion to go over the site? A. Often 
I wanted to go over the site, but I would be requested to 
attend a meeting in the afternoon downtown, and I can’t 
recall now the days I visited the site and the days I didn’t. 

Q. Mr. Johnston, can you tell us what the subject matter 
of this meeting with Edison or these meetings with Edison 
on this occasion were about? A. Yes, sir. The date that 
I have reference to was to report on what I did not accom- 
plish in Washington during my meeting with Mr. John 
McCartin. 

Q. Now, going back to the arrangement that you made to 
contact Mr. McCartin personally, did you, in fact, have 
that meeting with him? A. I presume you are referring 
to my telephone conversation? 

Q. Yes. A. When I requested a meeting? Yes, sir. I 
had that meeting. 

Q. When did that meeting take place? A. As I recall, 
February 25th, in the morning. 

Q. Am I correct, from your testimony which you 
484 have just given, that would be the day before you 
came out to River Rouge? A. Yes, sir. 

Q. Where did that conversation take place with Mr. 
McCartin? A. That took place in his office in Washington, 
D.C. 
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Q. Who opened the conversation? A. As I recall now, 
I opened the conversation. 

Q. And what did you say? A. I said to Mr. McCartin 
that I was very hopeful that we could come to a satisfac- 
tory solution of this dispute that existed on Unit Number 
2 at River Rouge. That this was a very serious problem 
for my company, as well as for the UA. 

Q. Did you say why it was serious? A. I said that it 
was serious because we should be erecting this pipe in 

order to bring the unit on line according to schedule, 
485 and entered into a general discussion of our prob- 
lem. 

Q. Well, detail that. Tell us as nearly as you can recall 
and as much as you can recall. A. I said I wanted him 
to put the pipe up, erect the pipe, give orders to Gene 
Bradshaw to direct the fitters to erect the pipe. 

Q. What did Mr. McCartin say to that? A. Mr. Mce- 
Cartin said, ‘‘Why, you know you are in violation of the 
agreement: Now, you can’t sit here and request me to 
violate the agreement because I would be in violation of 
the agreement. I don’t intend to do so.”’ 

Q. Mr. Johnston, was there any discussion with respect 
to the contract which you had with Detroit Edison? A. 
Yes, sir. 

Q. What did you say about that? A. I said to Mr. Mce- 
Cartin, ‘‘We have a contract with the Detroit Edison. 
Perhaps you are not fully aware of the context of this 
contract, but, in effect, it is a master-and-servant form of 
arrangement. We do no purchasing. We do no engineer- 
ing. We are only engaged as general contractors to take 
materials and equipment, engineering information that is 
furnished to us by the Detroit Edison Company, and con- 
struct and build for them a plant, so that, in effect, we have 
no control over this purchasing.’’ 

| Q. What did Mr. McCartin say about that, if any- 
486 thing? A. Mr. McCartin, as I recall now, said 
‘‘There is a violation of the agreement. We have 
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pipe on the job under two inches in diameter that is not 
fabricated in accordance with the agreement. I suggest 
that you take this matter up with your labor committee 
which exists, and, as a member of the National Contractors’ 
Association, you should take this up through your labor 
committee.’’ 

Q. Now, Mr. Johnston, you say Mr. McCartin referred 
to the contract and asked you to take the thing up accord- 
ing to the contract, the dispute up with the National Con- 
tractors’ Association Committee? A. Yes. Through the 
labor committee. 

Q. Can you tell us, Mr. Johnston, whether you know of 
your own knowledge that that contract has a no-strike 
clause in it which is tied in with your grievance procedure? 
A. To make a definite statement, I would want to read that 
contract. I have many agreements, and I just can’t recall 
every one. 


Q. (By Mr. Farkas) Mr. Johnston, I have asked the re- 
porter to mark as General Counsel’s Exhibit Number 27 a 
document which purports to be a photostatic copy of a con- 
tract between United Engineers and Constructors, Inc. and 

United Association. Would you look at that and ex- 
487 amine it and tell us if you recognize what that is? 

A. Yes, sir. This is an agreement entered into on 
the 7th day of March, 1956, by and between United Engi- 
neers and Constructors and United Association. 


489 Mr. Farkas: Mr. Examiner, let the record show 
that during our off-the-record discussion all counsel 
entered into a discussion with respect to expediting the 
hearing and introducing various contracts into evi- 
490 dence which we feel had relevancy here. Mr. 
O’Donoghue, who is general counsel for the United 
Association, I feel is in a somewhat better position than I 
am to express this, and to state the understanding of the 
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parties on the record, and I would appreciate if he would 
do that at this time. 

Mr. O’Donoghue: That the United Association and the 
United Engineers and Constructors entered into an agree- 
ment on the fifth day of August, 1947, which is known as 
the National agreement, and it is agreed to be introduced 
into evidence as General Counsel’s Exhibit Number 28. 
That agreement expired by its terms within a period of 
one year, but thereafter the parties continued to operate 
under that agreement. A new agreement, National agree- 
ment, was executed by and between the United Association 
and the United Engineers and Constructors, Inc. on the 
7th day of March, 1956. It is stipulated and agreed that 
this is known in the record as General Counsel’s Exhibit 
Number 26 — 27 — 27. At the time of the execution of 
General Counsel’s Exhibit Number 27 it was understood 
and agreed, and it is in writing, that all jobs then under 
construction by United Engineers, including the job at 
River Rouge for Detroit Edison, the fabricating clause in 
General Counsel’s Exhibit Number 27, to wit, the 1956 
National agreement, would not become effective, but the 
fabricating clause in General Counsel’s Exhibit 28, the 
1947 agreement, to wit, Article 9, the fabricating clause 

would remain in effect for a period of one year from 
491 the date of the execution of the 1947 agreement—the 

56 agreement—so that all pipe would have to be on 
the job site by March 7, 1957, to come within the year of 
immunity, and that was the agreement that was under- 
stood and worked out. I believe that it is also stipulated 
that the list of the jobs were sent in by United Engineers. 
I have a copy of it here, by letter; and it included in it the 
River Rouge job for Detroit Edison. 

Mr. Franklin: For clarification, Mr. Trial Examiner, 
may I ask Mr. O’Donoghue several questions? 

Mr. O’Donoghue: There is one other thing. 

Mr. Farmer: He hasn’t finished yet. 

Mr. Franklin: Oh, I am sorry. 
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Mr. O’Donoghue: All other terms and conditions of the 
National agreement, General Counsel’s Exhibit 27, the 
1956 agreement, became effective as of the date of execu- 
tion. It was only the deferment of the application of 
Article 16, the fabricating clause, for a period of one year 
to all jobs then under construction, but all jobs thereafter 
that were either on the Boards or not under construction, 
the Article 16 agreement would apply. 

Mr. Herrick: Could we go off the record for a minute 
again, so I can get clarification? 

Trial Examiner: All right. 


(Discussion off the record.) 


492 Trial Examiner: On the record. 

Mr. O'Donoghue: The fabricating clause in Gen- 
eral Counsel’s Exhibit Number 28, namely, the 1947 agree- 
ment, is known as Article 9, and it is captioned ‘‘Erection’’. 
The fabrication clause in General Counsel’s Exhibit Numn- 
ber 27 is Article 16, and it is captioned ‘‘Fabrication’’. 


In General Counsel’s Exhibit Number 27, the 1956 Na- 
tional Agreement, which is Article 16, captioned ‘‘Fabrica- 
tion’’, it has, on the left hand side, numerals denoting the 
paragraphs—from paragraph 38 to paragraph 44, inclusive. 

Mr. Franklin: 49, wasn’t it? 

Mr. O’Donoghue: 44. The arbitration, Leo, is the other. 
That’s the next article. 

Trial Examiner: Is it clarified now? 

Mr. O’Donoghue: There is one other fact that goes in 
the stipulation; That sometime in May, 1956, United Engi- 
neers became affiliated with the National Constructors’ 
Association, and thereby became a party to what is known 
as the National Agreement with the National Constructors’ 
Association, an employer organization. Both of those con- 
tracts have the same terms and working conditions, and it 
didn’t change the effect of the 1956 agreement, General 
Counsel’s Exhibit Number 27, because they are both iden- 
tical documents, other than the mere formal changes in 
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Articles 1 and 2, dealing with the Association, and 
493 later I will introduce that and have that introduced 
also. 

Trial Examiner: Are all parties in agreement with the 
statement by Mr. O’Donoghue? 

Mr. O’Donoghue: Plus I will get together the corre- 
spondence Mr. Franklin has asked for that passed between 
United Association and United Engineers, dealing with 
this year of immunity as to the application of Article 16, 
the Fabrication clause. 

It is further understood and agreed that the parties re- 
serve to themselves all manner and right to attack, as a 
matter of law, or reserve to themselves any questions of 
law that may arise with respect to these documents. 

Trial Examiner: All right. That is stipulated, and GC- 
28 is now received in evidence. 


494 | Q. And you indicated that you told Mr. McCartin 

that you had this contract with Detroit Edison Com- 
pany, and that you—and by ‘‘you’’ I mean United Engi- 
neers—-had no control over the purchase of the materials? 
A. That’s right. 

Mr. Herrick: May the record show Mr. Franklin is back 
now? iJ made the statement that he had left, and maybe 
the record should show he is back . 

Q. (By Mr. Farkas) Did Mr. McCartin say any- 

495 thing in reply to that statement by you? A. The 

only thing Mr. McCartin said, that I recall at this 

time, was, regardless, that we were in violation of our 
UA agreement. 

Q. Did Mr. McCartin indicate to you what would or 
would not be done with respect to this Westinghouse pip- 
ing which was part of the problem concerning which you 
met? A. No. Other than when I tried to persuade him 
to issue instructions to Gene Bradshaw to erect the pipe, 
his reply was that—as I stated before—and he repeated 
it several times; the pipe was delivered to the job under 
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two inches in diameter that should have been fabricated on 
the job, and therefore we were in violation of our UA 
agreement. 

Q. Have you now related the conversation that took place 
at this meting to the best of your ability? A. I also at 
this meeting mentioned two other problems that we had at 
River Rouge; the Clement boards and the Allis Chalmers 
pipe. 

Q. Let’s take the first, the Clement board; and what did 
you say to Mr. McCartin with respect to that subject 
matter? A. I said to Mr. McCartin that not only—that, as 
far as the Clement boards were concerned, Mr. Brown 
said to me there was some question about the erection of 
the Clement boards because of the small size pipe that had 

been installed on the boards. 
496 Q. What did Mr. McCartin say about that? A. 

Mr. McCartin said, ‘‘That’s in the same category 
as the other pipe.’’ He said, ‘‘You are in violation of the 
agreement’’. He said, ‘‘You know perfectly well the pipe 
is under two inches in diameter, and you have an agree- 
ment that all pipe under two inches—two inches and 
under—shall be fabricated on the job.’’ 

Q. Did you say anything in reply? A. Naturally I gave 
him an argument about it. 

Q. No,— A.I said to him I felt this was a situation 
where we ought to try and do something about it. 

Q. Was there any—have you now related—well, first of 
all, I think you indicated there was discussion with respect 
to Allis Chalmers. <A. Yes, sir. 

Q. What was the discussion with respect to that? What 
did you say? I mentioned the Allis Chalmers pipe. That 
really didn’t enter into the discussion. Mr. McCartin 
didn’t say anything about the Allis Chalmers pipe. 

Q. What did you say? A. I said we had three problems. 
I said, ‘‘We have the Westinghouse pipe, we have the 
Clement boards, and we have the Allis Chalmers pipe”’, 
and in a general reply to that statement Mr. Mce- 
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497  Cartin said, as I stated repeatedly, ‘‘You have an 

agreement. Live up to the agreement. If there is 
any question about it then I suggest you take it up through 
your labor committee and through the NCA. There is 
nothing I can do for you because if I make any concessions 
on your part I am in violation of the agreement, and I 
don’t propose to be in violation of the agreement.’’ 

Q. Did you state whether or not you know of your own 
knowledge who purchased the Clement panel board? A. 
Yes, sir. I stated the Clement panel boards were included 
in all of the materials or equipment that were purchased 
by Detroit Edison Company. 

Trial Examiner: Your reference to the initials NCA 
refer to the National Contractors’ Association? 

The Witness: National Constructors’ Association. 


Q. Following that meeting, then, Mr. Johnston, and in 

the light of your conversation with Mr. McCartin, 

498 what, if any thing, did you do? A. A meeting had 

been arranged for the following day with The De- 

troit Edison Company at the River Rouge plant, and I came 

to Detroit and in our meeting with the Detroit Edison 

Company I made a full report on my discussions in Wash- 
ington with Mr. McCartin. 

Q. Now, as a result of your meeting on February 26th 
with the representatives of the Detroit Edison Company, 
can you tell us whether or not any decision was made with 
respect to this Westinghouse pipe and the Clement boards 
and the Allis Chalmers pipe? A. Yes. As I recall, the 
Detroit Edison stated they intended to instruct us to pro- 
ceed with the erection of the Westinghouse pipe, and they 
would also, in time, release Clement on the delivery of 
the Clement boards, the Clement panel boards, and would 
expect us to erect them. 

Q. Now, Mr. Johnston, following your meeting with the 
representatives of Detroit Edison on the 26th of February, 
and in light of the decision reached there, what, if any- 
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thing, did you do next? A. As I recall, I believe the 
Detroit Edison Company were going to have a meeting with 
the Westinghouse people, and also the Clement Board 
Manufacturing Company. 
Q. Do you know when that was to be? A. No. The 
dates—it followed, I believe, the next week. It is 
499 a little vague in my memory now, but it was within 
the following few days, within a week. 

Q. Can you tell us whether or not you had any occasion 
to talk to Mr. Brown concerning this matter? A. Yes. 
Mr. Brown called me—I believe it was—if I may look at 
the calendar here—I believe it was about March Ist. He 
telephoned me and advised me of the situation on the part 
of Detroit Edison, to proceed with a charge of a secondary 
boycott, alleged boycott. I instructed Mr. Brown to be in 
my office—I could be a little off on these dates—I believe 
March 4th—to diseuss the matter before any steps were 
taken. 

Q. Did you meet with Mr. Brown? A. Yes. Mr. Brown 
was in our office with our attorney, Mr. Saxton, William 
Saxton. 

Q. Did you discuss the matter with him? A. Yes, we had 
a meeting in our office. At that time, as I recall, we were 
requested to sign the charge, and it was decided in my 
company that we would not sign the charge. 

Q. Now, was there any decision reached with respect to 
the question of the installation and erection of the West- 
inghouse piping? A. That is in our office? 

Q. No. Did you at that time or about that time reach 

any decision as to the installation and erection of 
500 Westinghouse piping? A. No, sir. We did not. We 

wanted to arrange a further meeting to discuss the 
matter with the Detroit Edison Company. 

Q. And was a further meeting arranged? A. Yes. 

Q. Did you hold a further meeting? A. Yes. 

Q. About when was that? A. That was about March the 
8th. 
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Q. Who was present at that meeting? Not specifically 
individuals? A. Mr. Walker Cisler. 

Q. Who is Mr. Walker Cisler? A. President of Detroit 
Edison Company. Mr. George Porter, vice president. And 
I believe Mr. Landrigam, the second vice president, was 
there. Mr. Chet Ogden and Mr. Herb Green, and Mr. 
Henry Chance, president of United Engineers; F. L. 
Johnston. 

Q. That’s yourself? A. Myself. A. G. Middleton, United 
Engineers; and G. H. Brown, construction manager. 

Q. What was the subject matter of this meeting? A. I 
would add, to your previous question, attorneys were there 
representing the Detroit Edison Company. 

 Q. Were there any attorneys there representing 
501 United Engineers? A. I don’t think so, no. 

- Q. Can you recall whether or not Mr. Saxton was 
there? A. No, sir. Mr. Saxton was not. 

Q. Was there anybody there from Westinghouse? A. 
Not that I recall. 

Q. What was the subject matter of that meeting? A. 
The subject matter of the meeting was, in effect, that has 
been offered in evidence—I presume this has been offered 
in evidence—the Detroit Edison Company had a purchas- 
ing policy; they did not intend to change it in any way; 
it would not be affected by any labor agreements the United 
Enginers might possess. Consequently, as we were unable 
to have the fitters erect the Westinghouse pipe, a charge 
would be filed with the National Labor Relations Board. 

Q. Now, this meeting was when, Mr. Johnston? A. 
March the 8th, I am quite sure. 

Q. And following that meeting, can you tell me whether 
or not you had any contact with Mr. Brown? A. Yes, sir. 
Mr. Brown called me by telephone in Philadelphia. It was 
the 14th or 15th of March. 

Q. Is that your best recollection of the time? A. Yes. 

Q. Mr. Johnston, can you recall whether or not you had 
any contact with him around the 10th of March? A. I 
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don’t remember. We had telephone conversations 
502 at various dates, but I don’t recall the exact date, 
other than around the 14th. 

Q. Mr. Johnston, can you recall whether or not you had 
a conversation with Mr. Brown relating to a request for 
pipefitters? A. Yes. 

Q. When was that? A. As I said before, it was either 
the 14th or the 15th of March when Mr. Brown telephoned 
me, and he said that he had— 

Q. Well, let me interrupt you there. I want to get this 
in the proper sequence, if I can. Can you tell me, Mr. 
Johnston, whether or not between March the 8th and March 
the 14th you had any contact or conversation with Mr. 
Brown with respect to the installation and erection of the 
Westinghouse piping? A. Definitely, no. 

Q. And about when do you say that your conversation 
was? <A. It was either late in the afternoon of the 14th 
of March, 1957, or the 15th. 

Q. Did you call him or did he call you? A. He tele- 
phoned me. 

Q. Can you tell us the subject matter of that conversa- 
tion? A. Yes. In general he described and said to me 
what they had been doing in order to instruct the fitters 
to erect the Westinghouse pipe. Also, that he had made a 

verbal request of Local 636 to furnish men to erect 
503 the Westinghouse pipe. Also, that he had written a 

letter to Local 636, requesting them to furnish addi- 
tional men to erect the Westinghouse pipe. 

Q. Now, Mr. Johnston, can you tell me whether or not 
about this time—either on March the 8th or any time from 
then until March the 14th—you issued any orders to Mr. 
Brown with respect to the Westinghouse piping? A. Yes. 
I believe I issued those orders when I was here on March 
the 8th, and told him to proceed and request the fitters to 
erect the Westinghouse pipe. 

Q. Mr. Johnston, did you want that Westinghouse pipe 
erected? A. Certainly we did. 
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Q. Was that your purpose in telling Mr. Brown that? 
A. Yes, sir. 

Q. At the time you gave those instructions or you spoke 
to Mr. Brown with respect to that matter, were there any 
reservations on your part? A. None whatsoever. 

Q. All right, now, following this conversation with Mr. 
Brown around the 14th, did you have any further conversa- 
tions or contact with him concerning the Westinghouse 
piping? A. Yes, I did. 

Q. When was that? A. Well, we were telephoning 
504 ‘each other Sundays and Saturdays and every other 
day, but shortly after that, during this telephone 
conversation, the conversation we had on the 15th, he told 
me he had also been instructed to issue a letter to the 
International Union, requesting fitters, and I told him not 
to do it; that I didn’t approve of the letter he had written 
to the Local; and I wanted to make certain that he didn’t 
write any further letters. 

Q. Now, did you issue any instructions to Mr. Brown 
with respect to a letter which he had written to the local? 
A. Yes, sir. 

Q. What instructions did you issue to him? <A. The in- 
structions were to withdraw that letter of March the 14th. 
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507 Q. (By Mr. Farkas) Mr. Johnston, I think you 
indicated previously you issued instructions to Mr. 
Brown to proceed with the installation and erection of the 
Westinghouse pipe? A. Yes. 
Q. That was around March the 8th? A. Yes. 
Q. And you had a conversation with him with respect to 
the March 14th letter which he wrote to the Local? A. Yes. 
Q. Will you tell us what your instructions were to Mr. 
Brown with respect to the letter of March 14, 1957? 
Mr.’ Farmer: Mr. Examiner, he has already testified to 
that. 
508 Mr. Farkas: I realize that. 
Trial Examiner: I will let him answer. 


$s SE BEATS, 
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The Witness: I instructed Mr. Brown to withdraw his 
letter of March the 14th. 

Q. (By Mr. Farkas) Will you state whether or not you 
issued any instructions with respect to the withdrawal of 
your order of March the 8th? A. No, I did not. 


Q. (By Mr. Farkas) Mr. Johnston, you have testi- 
fied with respect to your conversation with Mr. 
Brown on March 8th? <A. Yes. 

511 Q. That testimony is in the record, I think, twice 
now. Do you recall that? <A. Yes. 
Q. Can you tell us whether or not in any subsequent 
conversation with Mr. Brown you changed anything you 
said to him on March the 8th? A. No. 


e . * * * . * * * * 


Q. (By Mr. Franklin) Now, in connection with the 
erection of those power plants, United Engineers 
have erected and installed many turbines? A. Yes. 

Q. Now, to your knowledge who are the principal turbine 
manufacturers in the United States? A. General Electric 
Company, Westinghouse Electric Company, Allis Chalmers, 
are the three principals. 

Q. United Engineers have erected turbines for each of 
those three companies? A. Yes, sir. 

Q. Now, do each of those companies fabricate piping 
auxiliary to turbines? A. In general, yes. 


Q. (By Mr. Franklin) Mr. Johnston, to your 
knowledge have General Electric, Allis Chalmers 

and Westinghouse each historically fabricated piping 
auxiliary to the turbines? A. Yes, but there is no consist- 
ent pattern in this fabrication. In general, the pipe is all 
fabricated by the manufacturers in their shops, but on 
occasion we will get more pipe two inches and under, not 
fabricated, delivered in random lengths, than we receive 
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from the same manufacturer on another project, but in 
general the fabrication has been done by the manufacturer. 


517 ~—; Q. Now, you had a meeting on the 20th of May in 

Washington in the office of the United Association— 
1957? \A. Yes, sir; I believe that’s the right date. I am 
going by memory now. 


° * * * ° * * s * * 


518 = Q. How was that meeting arranged? A. United 
Engineers, through our attorneys in Philadelphia, 
requested the meeting. 

Q. You were present? You requested it? A. We re- 
quested the meeting. 

Q. Do you know when you requested it? A. Now, this 
meeting was on a Monday, and I don’t have the dates in 
front of me, but the 20th was the right date—if that was 
the right date—we requested it Friday prior to that. 

Q. The Friday before that? 
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519 | Q. What was the purpose of requesting that meet- 

ing with the United Association? A. The general 
purpose of that meeting was to have a very frank discus- 
sion with the UA as regarding our UA agreement. 


521  Q. Now, did you have with you, or did Mr. Leahey 
have with him when he went to Washington, a draft 
of an agreement submitted to the Union? A. No. 

Q. Did you have in mind personally or had it been dis- 
cussed prior to Monday, May 20th, the sort of an agree- 
ment that you wished to reach with the United Association? 
A. No. We were going in there and going to play it by 
ear. 

Q. But you had had previous discussion by United Asso- 
ciation in addition to what you testified to here about the 
possibility of settling your difficulties? A. We had a previ- 
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ous meeting in a further endeavor on the part of the 
United Engineers to avoid all of this. 
Q. When was that? 


523 A. It was the date that Mr. Saxton met me in Wash- 
ington. 

Q. That was also the date the United Engineers—or 

United Association sued United Engineers? A. 
524  That’s right. That fixes it, whenever that was. 
Q. You and Mr. Chance were in Washington that 
day? A. Yes. 

Q. Who was at the meeting? A. Mr. Schoemann and Mr. 
McCartin. 

Q. Not Mr. Saxton? <A. No. 

Q. Not Mr. O'Donoghue? A. No. 

Q. Now, what was discussed at that meeting? A. In gen- 
eral we wanted to know if—if there wasn’t something at 
the Twelfth Hour that couldn’t be done to overcome this 
situation that we were confronted with at River Rouge, 
and that was the sum and substance of our conversation. 
Also, in view of what had transpired here in Detroit, and 
in view of the fact that we had thirty-four other projects 
going on, we didn’t want to be negligent in not trying to 
explain our position to Mr. Schoemann as it was related to 
the situation in Detroit. 

Q. As a matter of fact, Mr. Johnston, those thirty-four 
projects bothered you very much, did they not? A. As 
much as the Detroit Edison project at River Rouge, which 
was considerable. 


* * e e * s * Sd * * 


Q. (By Mr. Franklin) Prior to that meeting on 

April 5th, Mr. Johnston, had you received any sug- 

gestions, either from the United Association or the Na- 

tional Constructors’ Association, that your international 

agreement with United Association was in danger of being 
cancelled? A. Prior to that meeting in Washington? 

Q. Yes. A. We had received—yes, some counsel—let’s 


126 


eall it that—from the National Constructors’ Association, 
regarding this problem at River Rouge. They thought that 
the matter should be arbitrated in accordance with the 
arbitration clause in our UA agreement. We were not in 
accord with them. Other than that, there was no other 
suggestions from the National Contractors—Constructors’ 
Association—except could we possibly—wasn’t there some 
way this could be worked out at the field level or 
526 with the International representatives present, so 
that we wouldn’t have any stoppage of work to 
ereate a situation that was unsatisfactory. 
Q. Stoppage of work where? A. Well, you never know 
where these things will lead. 
Q. The inference was made to you, was it not, that you 
might not have pipefitters at any of your jobs? A. No. 


528  Q. (By Mr. Franklin) Do you remember a meet- 
ing at River Rouge? A. Yes. 
Q. And we discussed Clement and Allis Chalmers and 


various others? A. Yes. 

Mr. Farmer: What was the date of the meeting? 

Mr. Franklin: March 27th, in River Rouge. 

Q. (By Mr. Franklin) Do you recall a discussion of the 
fact that Detroit Edison and Westinghouse had filed a 
charge? A. Yes. 


* * e * * * * * e * 


529 Q. (By Mr. Franklin) Mr. Johnston, do you re- 

member what you said with regard to contacts you 
had had with the United Association and the National Con- 
structors’ Association? A. Yes. Now, on the meeting of 
the 27th—if I have these dates correct, if that was the 
date when the labor committee of the NCA, with the repre- 
sentatives from the UA, in Chicago, agreed to a stipulation 
interpretation—then I received a telephone call on that day, 
while we were holding our meeting at River Rouge plant, 
from our representative, Robert Cunningham, who was in 
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Chicago, advising me of the stipulation, and also at that 
time advising that Mr. Schoemann was much provoked be- 
cause I was not present at that meeting, the object being— 
as I understood it—to discuss the arbitration of this matter 
at River Rouge, and the conversation, the telephone con- 
versation, was only between our labor representative and 
myself. 


Q. (By Mr. Franklin) Did you have conversations with 
representatives of National Constructors’ Association and/ 
or the United Association prior to March 27th regarding 
the position you were taking at River Rouge? 


e * * * ° e * * * * 


The Witness: My last meeting with the UA is in 

the evidence here today. Prior to March the 27th, 

it was on February 25th; and that is my last meeting or 
discussion. 

Q. (By Mr. Franklin) You had had no conversation with 
Mr. McCartin or Mr. Schoemann or Mr. Bradshaw? A. No 
discussion with Mr. Schoemann or discussion with Mr. 
McCartin. I am sure on those two points. 

Q. What about Mr. Bradshaw? A. Mr. Bradshaw called 
me at—once. Whether that was just prior to March 27th 
or shortly after that—it was in that area that he telephoned 
me. 

Q. What did he say to you? A. He said that he didn’t 
want any trouble, but would do everything on his part, 
but he would like to know just exactly where he was 
headed as far as the work jurisdiction of the UA was con- 
cerned. In general that was his discussion. 

Q. You knew he was referring to Westinghouse and 
Clement, did you not? A. No. 

Q. What did you think he was referring to? A. 
531 I thought he was referring to the possibility of pur- 
chasing crane pipe on the St. Clair job. 


* * * * * * * * * 
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Q. (By Mr. Franklin) Did he refer to crane pipe? A. As 
I recall, no; he just wanted to know where he was heading. 

Q. When and where was crane pipe referred to? <A. In 
a previous discussion with Mr. McCartin. 

Q. Can you place the date of that? A. I would say that 
was approximately January the 29th. 

Q. January 29th? A. 757. 

Q. That was a telephone conversation that you had in 
which you agreed with Mr. McCartin about having the 
ears unloaded and so on? A. That’s right. 


* * e * * * * * * * 


534 Q. (By Mr. Franklin) What was said about Crane 

Pipe in that conversation? A. I recalled it to mind 
when you asked me about a telephone conversation with 
Mr. Gene Bradshaw. I had completely forgotten about 
it, but during the telephone conversation with Mr. Mc- 
Cartin, when I was requesting certain concessions to go 
along with us, and he said ‘‘You are in violation of the 
agreement’’, he said, in general, ‘‘ Well, I can’t violate the 
agreement; a piping contractor by the name, I think, of 
Spitzley, of Detroit, telephoned me or came down to Wash- 
ington to see me and wanted information regarding the 
use of ‘Crane Pipe, and I said, I had to inform him, that 
you have a local agreement, and you be guided by that local 
agreement.’’ 

Q. What else was said about Crane Pipe? A. That was 
all. In general he mentioned the name Crane, and Spitzley, 
and he said, ‘‘You have an agreement, and you abide by 
that agreement.’’ 


537 Q. (By Mr. Franklin) You did not consult the 
Detroit Edison Company about the agreement of 
March ‘7th prior to its execution by United Engineers? 
A. I didn’t think it was necessary. 
Q. You did not get the written approval of the Detroit 
Edison Company to the terms of that agreement? A. No, 
sir. 
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Q. Now, you did say that you were familiar with the 
provisions of the River Rouge and St. Clair agreements 
calling for that consultation and approval? A. I don’t 
think that was the intent of the contract. 

Q. In other words, it isn’t an agreement of national 
scope, and it wasn’t something you would notify your 

clients off A. This is a matter that involves our 
538 employees. These are agreements that have been 

entered into long before we had a contract with the 
Detroit Edison Company. I am not a lawyer, but I don’t 
think it was ever the intent of the agreement with The 
Detroit Edison Company that we would have to have these 
agreements all approved by you in writing. That is, na- 
tional agreements. I thought, and it is still my belief, that 
applied to these local affairs that went on—rates, wages, 
time, overtime, local transportation and what not—because, 
after all, when we entered into our first contract with the 
Detroit Edison all of these National agreements were in 
effect long before we had that, and, as a matter of fact, 


there are some of them that don’t change. I have national 
agreements that haven’t changed since 1944. 


* * * * * * * * * * 


Q. Now, will you tell the Examiner of any dis- 
cussion that you had with Edison prior to that, 
about the jurisdiction of Detroit locals on the St. Clair 
project? A. Yes, sir. Prior to the writing of my letter 
we had one or two discussions with our client, The Detroit 
Edison Company, pertaining to the territorial jurisdiction 
of locals involved in the work on the St. Clair project. At 
that time I explained that it would be necessary for us 
to go to the international office where the territorial juris- 
diction is determined. 
I proposed to do that as it involved two or three unions. 
Q. Edison was anxious to have the local at Port Huron 
have jurisdiction, was it not? A. Yes, Detroit Edison 
547 emphasized that to me on more than one occa- 
sion there was a local in Port Huron, and they 
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wanted the local in Port Huron to have jurisdiction. 
I said that was a matter to be determined by the 
international union. 

Q. Now, was there any economic reason for that? A. 
Well, that is—you have got to look at that two ways. If 
you go into a local having jurisdiction on the project re- 
moved from a metropolitan center, and the rate may be 
lower than the rate in the metropolitan center. However, 
if the local in Port Huron does not have sufficient member- 
ship, then it is a question of how do you attract the men 
to the project from some outlying district. Now, the De- 
troit Edison insisted with us that we should do everything 
we could to have the jurisdiction awarded to the Port 
Huron local. I said we had no voice in such a matter. As 
I testified before, that was a matter for the international 
to decide. That was the purpose of my letter to Mr. Schoe- 
mann, I believe June ’56. 

Q. And that indicates you weren’t successful. The 
jurisdiction was awarded to Detroit, the Detroit local? 
A. The jurisdiction was awarded to Local 636. 


* * * * * * * * . * 


Q. (By Mr. Franklin) We will skip that, while we are 

looking for those, Mr. Johnston. You remember a 

548 meeting held on December 12, 1956, at River Rouge? 
A. Yes, I do. 

Q. You remember the first part of the meeting, when it 
started it had no connection with the pipe fitters situation. 
You remember Mr. Cisler was there and presided earlier? 
A. Yes. 

Q. And we had a particular problem that does not con- 
cern us here? A. Yes. 

Q. And later on he left, and then we took up the subject 
of the pipe fitters? A. Yes. 


? * * * * * * * * * 


Q. The main discussion was about Clement, and 
549 the Edison purchasing policy? A. That’s right. 


131 


Q. Was there any discussion of Crane piping at that 
time? A. As I recall, yes. 

Q. Do you remember what that discussion was? A. Yes, 
if that was the meeting in which this conversation tran- 
spired, Mr. Chet Ogden wanted to know if we could erect 
Crane pipe fabricated in the Chicago shop, and I said 
it would be a violation of our agreement. 


* * * * * * * * * * 


Q. Now, getting back to the December 12th meet- 
550 ing, you say there was a discussion of Crane pipe? 
A. Yes. 

Q. And would you tell the Examiner about that particu- 
lar discussion, and the discussion about Clement? A. Well, 
as I recall our superintendent was present and our con- 
struction manager and it was not clear in my mind at that 
time that on Unit +2 we had Panellit control boards. I 
assume during that conversation that + 2 unit was Clement. 
The question about the boards came up and I said, 
addressing our superintendent, Mr. Dallam, I said, ‘‘Have 
you ever had a problem on unit 2,’’ and he said no, and I 
said, ‘‘All right, let the boards come’’, and then the ques- 
tion was about the Crane pipe, and I have testified as to 
my answer in connection with our ability to erect that 
pipe, that we would be in violation of our agreement 
with the UA, and Mr. Ogen said to me then, ‘‘Do you mean 
to say that if we can save two hundred thousand dollars 
by purchasing Crane pipe, that we would not be permitted 
to do so because of your agreement,’’ and I said, ‘‘To give 
you a short answer yes. However, I am of the opinion 
you don’t have any such a saving in this pipe, that your 
competition must be with the UA shops.’’ 

Q. Was there any discussion of General Electric at that 
time? A. I believe we did discuss General Electric, and 
if there had been any problem on the General Electric unit, 
and I said no that I had been advised the pipe was 
fabricated by GE in accordance with the UA agreement. 
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551 Q. But you testify now you had no personal knowl- 
edge of who actually does the fabrication for GE? 
A. That’s right. 

Q. Do you recall a rather vigorous discussion at that 
time with your president Mr. Chance and Mr. Ogden about 
the purchasing policy of Edison in that it would lead to 
this sort of trouble that we have now, or you don’t know? 
A. I can’t recall exactly what Mr. Chance said. I recall 
what I said. 


* * s * * * * * . . 


552 Q. Well, do you remember a meeting held late 
in the afternoon of Monday, January 21st? A. Ido. 

Q. In The Detroit Edison council room? A. I do. 

Q. You remember that day you had your regular monthly 
meeting at River Rouge? A. I do. 

Q. In the morning, and in the afternoon there was a 
meeting to discuss Edison’s purchasing policy and the 
possibility of a conflict between your agreement with Edi- 
son and your agreement with United Association? A. Yes. 

Q. Will you tell the Examiner what took place at that 
meeting? A. Well, in general, what took place at that 
meeting, we were advised by one, Mr. Cisler, and others, 
representing the Detroit Edison Company that Detroit 
Edison’ had a certain purchasing policy which has been 
mentioned here numerous times, and they did not intend 
to depart from that policy. If it was in conflict with our 
national agreements, that was, in effect, our problem. They 
would not be, Detroit Edison, would not be governed in 
their purchases by the national agreements that we had 

signed. I advised, in general, all present that we had 
553 to work in accordance with all of our national agree- 

ments. These agreements had been entered into many 
years ago. Perhaps we don’t like all of the rules but we 
don’t make the ground rules. We have signed the agree- 
ments, and that, in general, is perhaps, enlarging on that, 
some further discussion, but that is as far as I discussed 
the matter. 
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Q. Do you recall a discussion as to your obligation to 
Edison under your agreement? A. Very well, Mr. Frank- 
lin. 

Q. Would you tell the Examiner that discussion? A. Yes, 
as I recall the question of our agreement with the Detroit 
Edison was very clearly pointed out to us, the United 
Engineers, and the question was put to us ‘‘What are 
you going to do about it,’’ and Mr. Chance replied and said, 
‘‘We, naturally, will do everything in our power to live up 
to our agreement with Detroit Edison Company.’’ I might 
add, that up until this time we had been able to work in 
accordance with our national agreements with all of the 
various crafts. We never had a problem up until this time. 
Perhaps it was wishful thinking on our part that no prob- 
lem would develop in the future. 

Q. It is true, Mr. Johnston, as of the time of that meet- 
ing on January 21st that you knew of no dispute involving 
Westinghouse, and that the matter with Clement, to all 
appearances had been settled with UA? A. That’s 

true. 
554 Q. So that the meeting was discussing a matter 
in the abstract, was it not? A. Up to the time of 
the 21st, we had no, let’s say, dispute regarding the Clement 
boards or the Westinghouse pipe. They hadn’t been de- 
livered to the job. 

Q. This matter was anticipating possible future prob- 
lems? <A. Yes. 

Q. And you didn’t know, you hadn’t been informed, in 
so far as you know, no one knew that the Westinghouse pipe 
had been delivered that day? A. That’s true. 

Q. When did you learn that the Westinghouse pipe had 
been delivered? A. Well, as I recall now, I went back to 
the River Rouge project. 

Q. That night? A. That evening and I was advised that 
three car loads of Westinghouse pipe had arrived on the 
job. 

Q. Were you advised of anything about that? A. Noth- 
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ing—there is a question there. There was nothing definite 
on the pipe until the following day. 

Q. What happened the next day? A. The following day 
I was advised by Mr. Brown that Kelley, who was the 
general foreman on the project for 636, refused to unload 

the pipe. 
555 Q. What did you do then? A. I said to Mr. Brown 
“You go ahead and get Mr. McCarthy on the job, 
and also arrange for Mr. Bradshaw to be present, and try 
and settle this at the job level,’? which we can ordinarily 
do. 

Q. What were you advised then? A. Later on I was ad- 
vised by Mr. Brown, after he had these meetings, that he 
was unable, unsuccesful in persuading the—persuanding 
McCarthy to unload the pipe. 

Q. And then that was the occasion for the conversation 
with Mr. McCarthy as you have already testified? A. 
That’s right. 


=~ 


557 Q. Will you tell the Examiner what took place at 

the meeting on February 4th? A. Yes, that was a 
meeting that Mr. Chance requested before we had our 
meeting in Washington with Mr. Schoemann and Mr. 
McCartin. It was again a further attempt on our part to 
have the Detroit Edison Company recognize that we are no 
different than any contractors. We have agreements. 
Historically this work has been done a certain way, and 
we have to work—if we want to build these plants we have 
to live up to these agreements, and if we don’t sign these 
agreements and live up to them, then we don’t get men, 
just the same as any other company, and it was an attempt 
on our part to come out here again to try and prevail on 
the Detroit Edison Company to modify to a certain extent 
their purchasing policy as it might regard, not the small 
items or anything like that, but a major item of pipe that 
historically has always been the work of the UA fitter and 
it was done in the field, and later on when the character of 
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the pipe, specifications changed, the UA said to the 
contractors ‘‘We recognize that; we will do it 
558 in your shop but do it with the people that you are 
under contract to do it with’. So the purpose of 
that trip was again an attempt on our part that the only 
way that we could fulfill the agreement that we had entered 
into with the Detroit Edison Company was to have some 
recognition of our problems, and that was the purpose of 
the meeting and I recall it very well. I wanted to at least 
have something to offer in the horse trade, don’t be con- 
cerned about St. Clair and all of this pipe, because hereto- 
fore all of that piping had been purchased in a UA shop. 
In all probability when the prices were tabulated, and 
again this is gambling on my knowledge, that the UA shop 
would again be low and ‘‘let me have that to trade with’’, 
but my instructions were to settle River Rouge. Yes, sir, I 
remember that time very well. 
Q. You say you had always been able to live within the 
terms of the UA agreement? A. Yes, sir. 


Q. By that you mean you had never had any trouble? A. 
Mr. Franklin, when you are dealing with labor you are 
always in trouble as far as management is concerned. 


* * * * * * * * * * 


Q. (By Mr. Franklin) Now, you and Mr. Chance 

asked for another meeting which was held on March 

the 4th with Mr. Cisler, did you not? A. Not on March the 
4th. 

Q. I beg your pardon. Was it March the 8th? A. We 
requested a meeting March 4th—by telephone arranged 
a meeting. It was held on March the 8th. We requested 
the meeting on March 4th and the meeting was held in 
Detroit on March 8, 1957. 

Q. And again you discussed Edison altering its purchas- 
in policy? A. I did, yes, sir, we again discussed the purpose 
of our visit on March the 8th, again, and it was an endeavor 
on our part to persuade Detroit Edison to modify their pur- 


chasing policy. 
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Q. And on March 4th you had a meeting in Philadelphia 
with Mr. Saxton, and Mr. Brown? A. Yes. 
568 Q. About whether or not you should join in the 
secondary boycott charge with Detroit Edison and 
Westinghouse? <A. Right. 
Q. And your management decided against joining in the 
charge? A. Right, as far as signing it was concerned, yes. 
Q. There was an attempt on March 8th also to persuade 
Detroit Edison not to file a charge, was there not? A. 
That’s right, I made a decided plea to Mr. Cisler not to file 
the charge. 


571 Mr. Saxton: My statement is simply this—let me 
ask Mr. Johnston one more question. Mr. Johnston, 
has there been, to your knowledge, any employees working 
on the Enrico Fermi job, so called, hired by United 
Engineers, which employees are members of the United 
Association ? 
The Witness: Not to my knowledge. 


* * * * * * * * * * 


572 | Q. (By Mr. Franklin) Mr. Burkett is your super- 
intendent at Enrico Fermi? A. Yes. 

Q. Enrico Fermi is a double job, part for Detroit Edison 
and part for the Power Reactor Company? A. Yes. There 
are three contracts involved. 

Q. Now, you are familiar with the water in-take neces- 
sary at the power plant? A. I was informed about the 
water in-take contract by Mr. Brown. 

Q. And you were advised pipe fitters were necessary to 
load the pipe? A. I was told by Mr. Brown there was a 
question of what mechanics the contractors intended to 
use on that work. 

* * * * * * * * * * 
573 = Q. (By Mr. Franklin) It is perfectly obvious what 

your intention was, you say. Will you tell the 
Examiner, in answer to my questions, what your instruc- 
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tions to Mr. Brown were in regard to St. Clair, River 
Rouge and Enrico Fermi with regard to obtaining pipe 
fitters? A. I had a discussion with our resident 
574 manager, Mr. Trial Examiner, that had to do with 
an agreement that we entered into with the United 
Association that all of the work, the River Rouge job, 
would be finished, Clement boards, Allis Chalmers or what- 
ever it was, we would just go ahead and finish that job, 
but on our work at St. Clair where we were under contract 
with the Detroit Edison Company or for the conventional 
facilities at Enrico Fermi and where we are under contract 
with Detroit Edison that we would not make a request 
of the UA for men until the Detroit Edison Company had 
agreed to recognize our international agreements. 
Q. Yes, but what were your instructions? A. Those were 
my instructions to him not to ask for men. 
Q. Not to ask for men? A. Yes. 
Q. At St. Clair? A. That’s what I said. 
Q. And Enrico Fermi? A. That’s what I said. 


Q. But to ask for them at River Rouge? A. Yes. 


* s * * * * * * * 


Q. (By Mr. Franklin) Mr. Johnston, on April 

23rd your counsel in Philadelphia advised you to 

give certain instructions to Mr. Brown in Detroit about 

dealing with pipefitters. A. Has that question to do with 
this stipulation? 

Q. Yes. A. This was explained to me by our attorneys. 


* * * * * * * * * 


Trial Examiner: Instructions as to what? 
Mr. Franklin: As to his dealings with pipefitters 
in Detroit, Michigan. 

Trial Examiner: I will let him answer. 

The Witness: Yes. They explained the meaning of this 
injunction, that we were not to issue any further instruc- 
tions to the pipefitters, pending a settlement of this status 
quo business. 
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Q. (By Mr. Franklin) Was a later status quo agree- 
ment entered into by your counsel which you also com- 
municated to Mr. Brown? <A. Well, whatever date they 
had this hearing in Philadelphia, the day before I was to be 
out here, and it was my understanding that was the day, 
and our counsel in Philadelphia agreed to this stipulation 
or status quo. 

Q. That was April 23rd? The hearing started here on 
April 22nd. A. Then it would have been on the 28rd. 

Mr. Farkas: The 24th. 

The Witness: A day before. 

Q. (By Mr. Franklin) There was a later stipulation? 

‘A. There was a further hearing I believe a week or 

589 ten days later, and the status quo was continued. 
Q. Now, when did you change your instructions— 
* * * * * * * * 


591 Edgar B. Clement 


a witness called by and on behalf of the General Counsel, 
being first duly sworn, was examined and testified as 
follows: 


» * s * * * * * * 
595 Direct Examination 


Q. (By Mr. Farkas) Will you state your full name, 
please? A. Edgar B. Clement. 

Q. What is your business address, Mr. Clement? A. 
223 Erie Street, N.W., Grand Rapids, Michigan. 

Q. Would you please tell us in what capacity you are 
presently employed? A. President and general manager 
of Clement Electric Company. 

Q. And can you tell us very briefly the business that 
Clement Electric Company is engaged in? A. A branch 
of the business is this control board, panel board business. 
Another branch is construction; another branch is a serv- 
ice organization servicing equipment, and the fourth 
branch is manufacturer’s representative. 
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Q. How long has Clement Electric Company been en- 
gaged in the manufacture of panel boards? A. Since 
January 1, 1937. 

Q. Do you have any collective bargaining agreement 
with any labor organization at the Clement Electric Com- 
pany? A. We have had a bargaining agreement with the 
IBEW since September 1, 1937. 


* * * * * * * * * * 


624 Q. (By Mr. Farkas) Mr. Clement, can you tell 

us whether or not you were informed or advised, 
following that time, of any position, either stating the 
same situation, that they would would be installed, or any 
change of position with respect to the Clement panel boards? 
Your last advice was it was not going to be installed, is 
that correct? A. That is right. 

Q. Subsequent to that time had you received any advice, 
any further advice? A. Yes. 

Mr. Farmer: I make the same objection, Mr. Examiner. 

Trial Examiner: If it will be hearsay, we will have the 
same ruling. Go ahead. 

The Witness: We were instructed to ship in the 
625 last week or ten days. That’s the change in advice. 

Q. (By Mr. Farkas) Was it shipped? A. Two 
of the panels were shipped. 

Q. Do you know of your own knowledge, your own per- 
sonal knowledge, when those panels arrived at River Rouge? 
A. They arrived on Tuesday, May 28th. 

Q. Do you know of your own personal knowledge what 
the status of those panel boards are? What the status is, 
I should say, at the present time? A. No. 

Q. Mr. Clement, can you tell us, of your own knowledge, 
how many panel boards had been shipped to the River 
Rouge power plant in fulfillment of your contract with 
Edison? A. There is the one shipped December 20th, 
and the two sections of the control bench board which were 
shipped the 27th of May and arrived the 28th. 

Q. Can you tell us, of your own knowledge, how many 
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remain to be shipped? A. There are at least nine sections 
still in the shop. 

* * * * * 

631 Gerald H. Brown 

a witness called by and on behalf of the General Counsel, 
being first duly sworn, was examined and testified as 
follows: 


* * * * * * * * * * 


634 Q. In what capacity are you employed at the pres- 
ent time? A. Construction manager. 
Q. For whom? <A. United Engineers and Constructors. 


* * * * * * * * * * 


635 — Q. Now, during the course of the construction of 
the power plant at St. Clair, do you know, of your 
own knowledge whether or not there was a contract in ex- 
istence with respect to the construction of that plant? 

636 A. There was, yes. 
Q. And with whom was that contract? A. The 

Detroit Edison Company. 

Q. And who? A. United Engineers. 

Q. Mr. Brown, could you tell us in connection with the 
construction of the power plant at Edison, at St. Clair, 
whether or not there was a contract with United Engineers 
and the United Association? A. There was. 

Q. As construction manager of United Engineers, and 
having had over-all supervision of the job at St Clair, and 
now at River Rouge, are you familiar with the hiring prac- 
tices of| United Engineers and Constructors? A. I am. 

Q. With respect to the source of labor, and specifically 
now in connection with getting pipe fitters, can you tell us 
what the hiring practices have been, that is what they were 
at St. Clair and what they are now at River Rouge? A. 
When men, when men are required, that is after we deter- 
mine how many men we need— 

Q. Mr. Brown, so that the record is clear, and so that 
you understand, I am speaking specifically of pipe fitters 
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at the moment. A. Pipe fitters. We usually notify 
637 _ Bill Kelley who is our piping general foreman of our 

requirements, or talk to him about it; being general 
foreman, naturally, he is familiar, as familiar as we are 
with our requirements, and he contacts the Hall— 

Q. When you say the Hall, of what are you speaking? 
A. The pipe fitters local. 

Q. What is that? Can you identify it by number? A. 
Local 636, I think it is, and men are sent down usually 
with a referral slip and put to work, signed up and put 
to work. 


* * * * * * * * * * 


Q. Let me ask you this, do you know of your own 
knowledge of any arrival of any pipe on January 
21st? A. I do. 
Q. And what kind of pipe arrived on January 21st? A. 
This was fabricated pipe for the Westinghouse machine. 
Q. Do you know how much of that piping arrived? <A. 
I think there was three car loads. 
Q. Do you know whether or not any piping arrived 
after January 21st? A. Yes. 
Q. When? A. Well, I think through January and Feb- 
ruary there were shipments. 
Q. Are there others under your supervision who are 
more familiar with the exact dates of that arrival, with 
those arrivals, I should say? A. Yes. 
654 Q. Who would those individuals be? A. Well, I 
think Walter Oleksiak would know in more detail 
than I would. Our material man Carney Garrison would 
know in more detail. His record would show. 
Trial Examiner: I am not sure the record will show who 
Walter Oleksiak was. 
The Witness: He was at that time my assistant. He has 
since moved. 
Q. (By Mr. Farkas) Can you recall about when he 
moved? A. May Ist. 
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Q. Where did he go? A. To the Philadelphia office as 
construction manager. 

Q. I take it that was a promotion for Mr. Oleksiak? A. 
It was. 

Q. Do you know of your own knowledge whether or not 
Mr. Dallam had any understanding of the scheduling and 
arriving of the piping? A. Oh, yes, yes, sir. 


* * * * * * * * * * 


Q. Did you have any conversation with anyone from the 
United |Association on January 22nd concerning the West- 
inghouse piping which had arrived on the job site? 
655 A. Yes. 
' Q. With whom? A. Tim McCarthy. 
Q. And where was that conversation? A. By telephone 
from my office. 


* * * * * * * * * * 


656 Q. What did you say to Mr. McCarthy? A. Well, 

I told Tim I understood he was trying to get a hold 
of me and he said yes and he said ‘‘ Jerry, we are in serious 
trouble at River Rouge’’, he said, and he said ‘‘You are 
in violation of your national agreement; they are talking 
about cancelling it.”? And I said ‘‘What do you mean, 
Tim?’’ And he said ‘‘Well, you have got some pipe that 
jast came in on the job there that we don’t like.’? And 
I said ‘‘What, what’s the trouble?’? And he said it 
wasn’t'fabricated in one of their shops, and so we talked 
about this for a while. 

Q. Now, what did you say in this conversation? You 
say you talked about it. What did you talk about? A. 
Well, the fact that it wasn’t fabricated in a UA shop. 

Q. What did Mr. McCarthy say about that? A. Well, 
that was his claim. 

Q. What did you say in reply when he said that? A. 
Well, I think I said something like this, ‘“‘I don’t know 
whether it was or wasn’t, Tim.’’ 

Q. And what did he say? A. Well, that’s the best recol- 
lection I can make of the conversation at that point. I said 
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‘Well, how are we going to get this thing settled,’ 

and he said ‘‘Well, I can’t settle it.’ He said 
657 + ‘*You are in violation of your national agreement, 

your international agreement,’’ and I said ‘‘Let’s 
get somebody from the international in here, let’s get a 
hold of Gene Bradshaw who is the international organizer,”’ 
and I think Tim suggested to me that I send a wire to the 
international requesting that an organizer be assigned to 
the job, which I did. 


Q. All right, continue. A. I got a wire back from the 
international saying that they had assigned Bradshaw to 
this dispute, and I asked Tim where Bradshaw was, and 
he told me, and I finally got him by telephone, and we 
arranged for a meeting on January 24th at River Rouge. 

Q. With whom did you arrange that meeting? A. With 
Bradshaw by telepone. 

Q. Did you telephone Mr. Bradshaw? A. Yes. 


Q. Then momentarily we digressed to specifically 

discuss your relationship with Mr. Bradshaw at St. 

Clair. Now I am coming back to the telephone conversa- 

tion on January 22, 1957, when you returned the call to 

Tim McCarthy, so take a moment and re-orient your 

thinking there. We are on that conversation now, and you 

testified with respect to that, what you said and what he 

said. My question to you now is have you related to the 

best of your recollection the conversation over the phone 
with Mr. McCarthy on that date? A. I have. 

Q. Will you attempt to refresh your recollection, Mr. 
Brown, and tell me, if you recall, whether or not in that 
telephone conversation Mr. McCarthy said anything about 
Washington? <A. Yes, he did. 

Q. What did he say? A. When he told me, when he 
said they weren’t going to unload the pipe that came in, 
the Westinghouse pipe, he said ‘‘I have got orders from 
Washington not to handle that pipe.’’ 
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Q. Now, apparently, you have refreshed your recollec- 
tion, Mr. Brown, and you have indicated now, for the first 
time, that Mr. McCarthy said something about unloading 

the pipe. Now, specifically, what did he say? A. 
662 Well, that’s as near as I can recall it. 

Q. What did he say about the unloading of the 
pipe? A. He said they weren’t going to unload it. They 
weren’t going to handle it. 

Q. Now, following this conversation with Mr. McCarthy, 
what, if anything, did you do? 

Mr. Farmer: He has already testified what he did. 

Mr. Farkas: I am not so sure he has, Mr. Farmer. 

Mr. Farmer: He said he sent a wire to the international. 

Q. (By Mr. Farkas) Well, I will ask it specifically, and 
risk an’ objection. Did you have any contact with Mr. 
Johnston? <A. Yes, I did. 

Q. When was that? A. Well, I am not sure as to the day 
but it was following the conversations I had with Tim 
McCarthy. I kept Mr. Johnston advised as to what was 
happening. 

Q. Did you, in fact, advise him? A.I did, yes, by 
telephone. 

Trial Examiner: That is Mr. Johnston, the vice presi- 
dent of United Engineers? 

The Witness: That’s right. 

Q. (By Mr. Farkas) Was any decision reached between 
you at that time with respect to this matter? A. No, no 
decision’ because I was waiting to talk to Bradshaw. 

'Q. And you did, I take it from your testimony, 
663 talk to Mr. Bradshaw on January 24, 1957? A. 

I did. 

Q. How many times did you talk to Mr. Bradshaw 
that day? Strike that. How many meetings did you have 
with Mr. Bradshaw that day? A. Two. 

Q. Now, let’s take the first meeting. When was that? 
A. That was in the morning. 

Q. And where was it? A. In my office at River Rouge. 
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Q. About what time? <A. Oh, nine-thirty. 

Q. And who was present? A. Myself, Walter Oleksiak, 
Gene Bradshaw, Tim McCarthy and Bill Kelley. 

Q. Did you ask Mr. Kelley to be there? A. Well, it was 
' amutual agreement. I think Bradshaw said to me, ‘‘Look, 
we ought to have Kelley in this meeting’’, and we agreed, 
' and Walter Oleksiak called Kelley over. 

Q. And tell us how the conversation started, and what 
' was said? Did you start the conversation? A. Well, I 
can’t recall the conversation. 

Q. How did it open up, Mr. Brown? A. Well, we said 

hello to each other. 

Mr. Farkas: Mr. Examiner, I had presumed these 
664 are very courteous gentlemen, but my presumption 
I guess is not necessary because it is clear now. 

Q. (By Mr. Farkas) With respect to the problem of, or 
| the problem concerning which the meeting was arranged—I 
| have got my language twisted here—how did the con- 
versation start? A. Well, to the best of my recollection I 
said to Gene Bradshaw ‘‘I understand we have some trouble 
here; you people are objecting to this Westinghouse pipe 
that has just arrived,’? and Gene said yes, and I said 
‘‘What is the trouble,’’? and he said ‘‘Well, you are in 
violation of your international agreement’’. And [I said, 
‘‘How?’’, and he said, ‘‘Well, this pipe of Westinghouse 
fabricated in a shop not manned by our people.’’ He said, 
‘We do have some sort of a gentleman’s agreement with 
Westinghouse, that where piping needs to be fabricated 
for a shop-tested machine, we will allow that, but all other 
piping should be fabricated in a UA shop.” 

Mr. Herrick: Excuse me. Mr. Examiner, it goes without 
saying this isn’t proof of any such agreement, but merely 
relating what was said. 

Trial Examiner: He is relating what was said. 

The Witness: And Gene said to me—he said, ‘‘This 
machine wasn’t shop-tested, was it?’’ and I said, ‘‘No, it 
wasn’t, Gene’’, and he said, ‘‘Well, we just can’t go along 
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with this.’? He said—well, I said, ‘‘This is a little strange, 
where Westinghouse units are being installed all over 
665 the country, and you pick this particular job to 
raise a fuss on.’’ He said, ‘‘Well’’, he said, ‘‘that’s 
it’’, and I said, ‘‘Well, there ought to be some way to 
settle this thing.’’ I said, ‘‘These units always get installed 
some way or another.’’ ‘‘Well,’? he said,—he said— 
‘*Then’’, he said, ‘‘look, we are not particularly worried 
about the Westinghouse piping.’’ He said, ‘‘Nor the 
Clement Boards.’’ He said, ‘‘The thing we are really 
worried about is this piping at St. Clair.”’ He said, 
‘‘Detroit Edison has gone out for bids for the fabrication 
of power piping, and’’, he said, ‘‘they have invited a con- 
cern to bid who aren’t members, who have no contract 
with us, and’’ he said ‘‘we don’t like that’, and why did 
Detroit Edison—‘‘Why don’t they change their policy, 
purchasing policy?’’ and I said, ‘‘As far as I know, they 
never change the purchasing policy’’, and he said, ‘‘ Well, 
we are not going to do anything on this Westinghouse pipe 
or Clement boards until this situation is cleared up and 
we have assurances that Detroit Edison Company are 
going to buy piping at St. Clair from a fair shop.’’ I 
said, ‘‘Gene, we have a contract with the Detroit Edison 
Company to erect the equipment, materials that they 
buy. We have no control over their purchasing policy.”’ 
‘¢Well,”’ he said, ‘‘that’s the situation. We are not going 
to go ahead with this thing, with this Westinghouse piping 
or the Clement boards, until the thing is straightened out.’’ 
| I think—well, about that time he said, ‘‘I want to 
666 go out and see this piping’’, so Oleksiak and Brad- 
shaw, McCarthy and Kelley, went out on the job 
and looked the piping over. I didn’t go with them. 


* * * * * * * * * * 


Q. Now, picking up one of your last statements, Mr. 
Brown, you said Mr. Bradshaw said to you they were not 
going to go ahead with this thing any further until it was 
settled. Now, did he say what he meant? A. Yes. I can’t 
quote his words. 
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Q. Well, to the best of your ability? A. To the best of 
my ability, what he was saying was they weren’t going 
to install the Westinghouse piping or the Clement boards 
until the matter of the—at St. Clair—was settled. 

Q. Now, Mr. Brown, you mentioned piping. You men- 
tioned that Mr. Bradshaw said something about the Edison 
bids for piping at St. Clair. A. That’s correct. 

Q. Can you recall whether or not there was any conver- 
sation or anything said by him with respect to that piping? 

You understand my question? I am trying to refresh 
667 your recollection as to whether or not there was any- 

thing—any conversation specifically relating to that 
piping bid by Edison at St. Clair? A. Yes, there was. He 
referred to The Detroit Edison Company having gone out 
for bids for the power piping at St. Clair, and included in 
the bidders was one shop that does not have a contract with 
the UA. 

Q. Was anything mentioned of the name of that? A. 
I don’t think the name was mentioned, but Bradshaw did 
ask me if that wasn’t true, and I said it was true. 

Q. Now, do you know of your own knowledge what the 
name of that firm is? A. Yes, the Crane Company, in 
Chicago. 

Q. Can you recall whether or not there was mention, in 
the course of the discussion with respect to that piping, 
the name of any contractor? <A. Yes, there was. 

Q. Will you tell us what that name was? A. Spitzley. 

Q. Mr. Brown, do you know of your own knowledge 
whether or not Crane has a contract with UA? A. My 
understanding is the Crane shop in Birmingham, Alabama 
has the UA contract, and the Crane shop in Chicago does 
not. 

Q. I beg your pardon. I didn’t get the last part of that. 
A. The Crane shop in Chicago does not. 

Q. Do you know, of your own knowledge, Mr. 

668 Brown,—strike that. Mr. Brown, can you tell us 
whether or not in the course of this conversation 

there was any discussion between you and Mr. Bradshaw, 
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and whether or not Mr. Bradshaw had indicated where 
the piping was going to be manufactured, the piping we are 
talking about at St. Clair, that he was concerned with. 
A. Where it was going to be? 

Q. You say he made reference to the piping which would 
be manufactured by a shop that was not fair. A. Yes. 

Q. Did he indicate where that shop was? A. No. Could 
I correct my testimony here? 

Trial Examiner: You may. 

Mr. Farkas: All right, sir. 

The Witness: I wish to correct my testimony. Yes, I 
remember now that I said to Bradshaw that this piping—I 
think I used the word ‘‘Crane’’—this Crane piping had 
been erected by some contractors in Chicago, or I had been 
told that it was. 

Q. (By Mr. Farkas) Well, now, Mr. Brown, can you 
recall whether or not Mr. Bradshaw said anything as to 
where this unfair shop was? Which shop was unfair? 
A. I don’t think he did. I think I did. 

Q. What did you say to him? A. I referred to the Crane 
Company in Chicago. 

i Q. And who referred to Mr. Spitzley? A. Either 
669 I referred to him or Walter Oleksiak did. I have 

|forgotten just who. We brought up the point that 
we had been informed that Spitzley had made statements 
that they could erect—he could take the contract and erect 
the Crane piping at St. Clair. 

Trial Examiner: Did Mr. Bradshaw say anything when 
you referred to the Crane shop and the Crane piping? 

The Witness: Well, I made the statement that I thought 
the Crane piping had been erected in Chicago, and he said 
he was sure it wasn’t. 

Q. (By Mr. Farkas) Sure what? A. It wasn’t. 

Q. All right. Now, ean you recall whether or not in that 
meeting, Mr. Brown, there was any reference made to 
Mr. Schoemann? A. Yes, I— 

Q. Tell us about that. A. When it became apparent to 
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me that we weren’t getting any place in this meeting I 
asked Bradshaw if he would send a wire to International 
headquarters requesting a meeting between our top people 
and the top people of the UA to settle this issue. 
Q. And what did Mr. Bradshaw say? A. He said he 
didn’t think it was his job to do so, and J urged it, and 
he said he would think it over. 
670 Trial Examiner: Was Mr. Shoemann’s name men- 
tioned, or was it just ‘‘top people’’? 
The Witness: I don’t remember whether Schoemann’s 
name was mentioned or not. 
Q. (By Mr. Farkas) Now, do you know whether or not 
Mr. Bradshaw did send such a wire? A. Yes. 
Q. How do you know that? A. He sent me a wire saying 
he had sent such a wire. 


* * * * * * * * * ° 


Q. (By Mr. Farkas) And then you say Mr. Bradshaw 
said he wanted to see the pipe? A. That is right. 

Q. All right, now, can you tell us whether or not Mr. 
McCarthy said anything at this meeting? A. Well, I 

know that Mr. McCarthy was talking at the meeting. 
671 The things that I have quoted I can’t place directly 

with either—some of the things—with either Brad- 
shaw or McCarthy—but one or the other said them. 

Q. Did they both take part in the conversation? A. They 
both took part in the conversation. I remember Mr. Mc- 
Carthy also saying, in addition to what Bradshaw said, 
that they wouldn’t furnish men for St. Clair until this 
thing was cleaned up, cleared up. 

Q. Did he say what he meant by ‘‘this thing’’? A. I am 
not quoting his exact words. 

Q. Oh, I see. A. But, it—in substance, what Mr. McCarthy 
said was that he wouldn’t furnish any men for St. Clair 
until they were sure that the piping would not be fur- 
nished by UA—by a shop that was not under UA agree- 
ment. 

Q. Can you tell us whether or not there was any refer- 
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ence by Mr. McCarthy to any other site? A. Yes. I think 
he said—also said Monroe. 

Q. Do you know of your own knowledge what is at 
Monroe? A. Yes. The Enrico Fermi Atomic Power plant. 


* * * * * * * * * 


672 Q. (By Mr. Farkas) Mr. Brown, to enable you 
to orient your thinking again. You indicated there 
were two meetings on the 24th? A. That’s right. 

Q. And I think we had just completed the morning meet- 
ing. A. Yes. 

Q. You had finished testifying with respect to what had 
oceurred at the morning meeting, is that right? A. Yes. 

Q. Now, what time of the day did the second meeting 
take place on January 24th? <A. I would say about two 
or three o’clock in the afternoon. 

Q. Where was that meeting held? A. Over in the lobby 
of the Detroit Leland Hotel. 

Q. At whose request was that meeting held? A. Gene 
Bradshaw called me and asked me if I would come over. 

Q. Who was present at that meeting? A. Gene Brad- 
shaw, Tim McCarthy, Walter Oleksiak and myself. 

Q. Was Mr. Kelley there? A. No. 

Q. Who opened the conversation with respect to the 
subject matter concerning which you had been talking in 
the morning? A. When I got over to the hotel I called 
Gene’s room and told him that Walter and I were down- 
stairs, and he came down, and he told me, he had 

said to me that he had sent the wire to Mr. 
673 Schoemann, and he said, ‘‘I will send you a wire 

confirming that I have sent it.’? And then the four 
of us talked there, oh, for I would say fifteen or twenty 
minutes, more or less going over the same ground we went 
over in the morning, and— 

Q. Well, Mr. Brown, if I may inquire here— 

Mr. Farkas: Mr. Farmer, will there be any objection 
on your part if he repeats the conversation that took place? 

Mr. Farmer: At this meeting? 
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Mr. Farkas: No. 

Trial Examiner: If Mr. Farmer want to make an objec- 
tion, he will. 

Mr. Farkas: I am trying to expedite matters. 

Q. (By Mr. Farkas) Mr. Brown, instead of just telling 
us that you more or less repeated what was said at the 
morning meeting, tell us again what was said, to the best 
of your recollection, what Mr. Bradshaw said, what Mr. 
McCarthy said, what you said, and what Mr. Oleksiak had 
to say in the afternoon meeting. A. My memory is a little 
hazy on this as to exactly what anybody said, but, to the 
best of my recollection, we again talked about the West- 
inghouse pipe and the Clement Boards. Bradshaw said 
the UA wouldn’t handle those items until we clarified the 
situation at St. Clair, referring to the purchase of the 

power piping, fabrication at the St. Clair plant. And 
674 I remember after he said they wouldn’t handle the 

Westinghouse piping that Tim again said that he 
wouldn’t send any men to St. Clair until that situation out 
there had been clarified, and Tim also—Tim McCarthy 
also made reference to some jurisdictional matters that he 
and I had been discussing from time to time. 

Q. Was there anything else that was said by Mr. Brad- 
shaw and Mr. McCarthy? A. Yes. Finally Bradshaw 
said, after I had told him there wasn’t a thing that we 
could do about Detroit Edison’s purchasing policy, that 
there wasn’t much use of discussing this matter any longer, 
because, he said, ‘‘You people are in violation of your 
agreement, and’’ he said ‘‘there is no use of our talking 
about it any longer. We can’t do anything about it.” 

Q. Have you now related to the best of your recollection 
the conversation of the afternoon of January 24th? A. 
I have. 

Q. You indicated a little while ago that Mr. McCarthy 
again made reference to the furnishing of men at St. Clair? 
A. Yes. 

Q. Can you recall whether or not Monroe was mentioned? 
A. I don’t recall that in the afternoon. 
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Q. You say you don’t recall whether that was said 
675 in the afternoon? A. That’s right. 


* *. * * * * * * es s 


680 Q. (By Mr. Farkas) Mr. Brown, following your 

conversation with Mr. Bradshaw and Mr. McCarthy 

on the afternoon of January 24th at the Leland Hotel, will 

you tell us whether or not you took any action with 

respect to the meeting that you held? A. Well, the only 

action that I took, I reported to Detroit Edison, also to 
Frank Johnston, who was then in Philadelphia. 

Q. I take it from your statement that you briefed 

681 Mr. Johnston on the course of the conversation and 

what had taken place that afternoon? A. I did. 

Q. Now, did you have any other contact or conversation 
with Mr. Johnston with respect to this problem involving 
the Westinghouse pipe and the United Association? A. 
You mean prior to that? 

Q. Following that. A. Following that. Yes. On Janu- 
ary 29th, I think it was, Mr. Johnston got ahold of Mr. 
McCartin, who was at the convention in Miami, and— 

Trial Examiner: Don’t tell us what Mr. Johnston did. 
Tell us what you did. 

Q. (By Mr. Farkas) Mr. Brown, let’s see if I can clear 
this up for you. Let’s go back to the arrival of the 
Westinghouse pipe, and perhaps this will enable you to 
refresh your recollection concerning the events. You re- 
call you testified the pipe arrived on the job site? A. I do. 

Q. And you related the subsequent conversation with 
Mr. Bradshaw and Mr. McCarthy on January 24th? A. 
I did. 

Q. And you reported to Mr. Johnston what had taken 
place? A. I did. 

Q. Can you tell us whether or not you ever learned 

682 and know now of your own knowledge as to whether 

or not the Westinghouse pipe which came in on 
January 21st was unloaded? A. Yes, it was unloaded. 

Q. And do you know that of your own knowledge? A. 
I do. 
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Q. And do you know when it was unloaded? A. About 
January 30th or—I guess it was started about January 
30th. 

Q. Do you know of your own knowledge the circumstances 
involved in the unloading of that pipe? A. Yes. 

Q. Can you tell us about that? A. The unloading of the 
pipe was the result of conversation that Frank Johnston 
had with Mr. McCartin in Miami on January 29th. 


Q. (By Mr. Farkas) Mr. Brown, do you know of 

your own knowledge whether or not the Westing- 

house pipe was involved in the turbine generator Unit 

Number 2—for turbine generator Unit Number 2—was in- 

stalled and erected after January 30, 1957? A. It is being 
installed now. 

Q. My question was do you know, first of all. A. Yes. 

Q. All right, you do. Now, you say it is being installed 
now? A. Yes. 

Q. Do you know when that—first of all, was it being 

installed prior to January 21st? A. Yes. 
685 Q. Has it been—has the work on the installation 
and erection of that Westinghouse piping in Unit 
Number 2 continued without interruption from January 
20th to the present time? A. No. 

Q. When was it interrupted? A. On January 22nd. 

Q. And how long did that interruption last? That is, 
from January 22, 1957 until when? A. With the exception 
of the installation of the tee-piece contained in this agree- 
ment, it lasted until the court injunction, which I think 
was May 17th. 


Q. After the stoppage occurred on January 22nd, 

as you testified, did you have any contact or conver- 

sation with Mr. Johnston concerning that particular prob- 

lem, the stoppage of work, on Unit Number 2? A. Yes. 

Q. When was that? A. Well, Probably on the 22nd or 
the 23rd. I had a number of conversations. 
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Q. Was any decision reached at that time with respect 
to what steps, if any, should be taken concerning the 
stoppage of work on Unit Number 2? A. Well, I—in my 
first conversation I reported to him what had happened 
and what steps I was taking, and after the meeting of the 
24th I reported again to him, and he said he would en- 
deavor to reach Mr. McCarthy—Mr. McCartin, that is. 

Q. Did you have any conversation or contact with Mr. 
Johnston following that date, as to whether or not some 
solution had been reached concerning the stoppage of work 
on Unit Number 2? A. Well, we had dozens of conversa- 
tions about it. 

Q. Now, was there any decision made following these 
conversations with respect to proceeding with work on the 
installation and erection of Unit Number 2? A. Yes. In 
the telephone conversation between McCarthy, Oleksiak, 
and Kelley on the 30th. 


* » * * * * * * * * 


689 | Q. (By Mr. Farkas) Mr. Brown, can you tell us 


whether or not under the arrangement of January 
30, 1957 the necessary piping work involved in the installa- 
tion and erection of Westinghouse unit number 2 proceeded 
completely? A. No, it did not. 

Q. Well, to what extent did it go forward and to what 
extent did it not go forward? Will you tell us that? 
A. Well, under that arrangement we unloaded the pipe. 

Q. Where was the pipe unloaded? A. Out in the yard. 

Q. What were the other arrangements? A. We finished 
some work on a tee-piece that had to do with the cross 
over piping, and unloaded some equipment in the turbine 
room, and that’s about all that was done. 

Q. Now, what is the fact with respect to the remaining 
Westinghouse piping which was part of this job? A. It 
wasn’t installed. There was no agreement to go ahead 
with it, That was pending in the meeting, the meeting 
which Mr. Bradshaw requested between the UA and our 
top people. 


Q. And that’s the meeting you referred to in your 
690 previous testimony here, and concerning which the 
wire had been sent to Mr. Schoemann? A. Yes. 


Q. (By Mr. Farkas) Mr. Brown, did you have any 
contacts or conversations with Mr. Johnston during this 
period of time? A. Yes. 

Q. What did you discuss with respect to the Westing- 
house piping dispute? A. Well, generally we expected 
progress on a date being set for the meeting with Mr. 
Schoemann. 

Q. Did you have any conversation or contact with Mr. 
Johnston following that meeting? A. Yes. 


* * * * * * * * * * 


692 Q. (By Mr. Farkas) Do you recall whether or not 

you received any instructions from Mr. Johnston 
following that meeting between Mr. J ohnston and Mr. Me- 
Cartin in Washington? A. This is the meeting of Feb- 


ruary 25th? Yes. 

Q. When was that? A. Oh, about March 5th or 6th, 
somewhere along there. 

Q. Now, can you recall whether or not you had a meeting 
prior to that, or a conversation, with Mr. Johnston con- 
cerning this particular matter prior to that March meeting? 
A. Well, we had a—went to a meeting at Detroit Edison 
on—I think it was March 1st—and certain instructions were 
given me there that I thought that I had better talk over 

with my superiors in Philadelphia, so I went down to 
693 Philadelphia on a Sunday—I think it was about the 
4th—and we had a meeting there the following day. 

Q. And, Mr. Brown, would you attempt to further re- 
fresh your recollection and let me ask you this question. 
Can you recall whether or not Mr. Saxton was with you 
then? A. He was. 

Q. Now, you two gentlemen went to Philadelphia? A. 
That’s right. 


156 


Q. And you met with your top people there? A. That’s 
right. 

Q. Would you tell us, Mr. Brown, whether or not any 
decision was made at that time by United Engineers with 
respect to the Westinghouse piping which was in dispute 
and which was part of Unit Number 2 at River Rouge? 
A. Yes, I was told that I would have to order the pipe- 
fitters to erect it. 

Mr. Herrick: Did he finish that answer, Mr. Examiner? 
Erect the pipe? 

The Witness: Yes. 

Q. (By Mr. Farkas) Now, that occurred on March the 
4th, you say? A. I won’t say it was March the 4th, but 
about that time. It was Monday when we were there. 

Mr. Farmer: Are you leaving that phase of that meeting 

in Philadelphia now? If you are, I move the answer 
694. be stricken. We have no information here as to 

what was said, who was there. It is stated in terms 
of a broad conclusion on a material fact. 

Q. (By Mr. Farkas) Mr. Brown, tell us what was said 
at that meeting on March 4, 1957, to the best of your recol- 
lection, and insofar as you are able now to recollect it. 

Mr. Farmer: Who was there? 

Q. (By Mr. Farkas) First of all, who was present, and 
then what was said. A. Well, we had the meeting, I 
remember very distinctly— 

Mr. Franklin: If I may interrupt, I think Mr. Saxton 
expected, to get back at this time. There should be some- 
thing placed in the record, since counsel isn’t present, 
United Engineers have a privilege that they may or may 
not want to waive as to communication between attorney 
and client. Mr. Saxton thought he would be back at 
eleven, 

Trial Examiner: Well, if he isn’t here he isn’t here. 

Mr. Franklin: It seems to me the Examiner might call 
that—I believe that is a privilege that the witness should 
be advised of. 
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Mr. Farkas: Mr. Examiner, I think Mr. Franklin’s 
point is if there is an attorney-client privilege here that 
the witness should be apprised of it, certainly, in the ab- 
- gence of his counsel, who has been here and who has entered 
an appearance for the purpose of protecting such 
695 interests of the United Engineers. 

Mr. Franklin: I think the witness has authority 

- to waive it, but it should be called to his attention. 
The Witness: I will waive it. 
Trial Examiner: All right. 
The Witness: I don’t believe in the morning, the morning 

meeting we had, Mr. Saxton was there. We talked to 
| Frank Johnston about the problem, and then Mr. Saxton 
~ went over to our attorneys in Philadelphia, and Mr. John- 
ston called a meeting of all construction managers. 1 
remember that very distinctly, because they were all very 
unhappy about the mess that I had created out here in 
Detroit. They put the blame personally on me, and we 
described the situation out here in Detroit, and there was 
discussion about it, and no decisions were reached, of 
course, at that meeting, and, as I remember it, sometime 
during the afternoon we talked to Henry Chance, Frank 
and I talked to Henry Chance, and Bill Saxton probably 
was there, and the decision was made that I should order 
the pipefitters to erect the Westinghouse pipe. 

Mr. Farmer: I object and move that last portion be 
stricken, Mr. Examiner. 

Trial Examiner: Instead of phrasing it that the decision 
was made, just tell us what was said to you. I will sustain 
the objection to the form of that. 

The Witness: Frank Johnston said to me—or gave 
696 me an order—that I was to instruct the fitters to 
erect the Westinghouse pipe, and might I finish? 

Q. (By Mr. Farkas) Yes, surely. A. I was to cooperate 
with The Detroit Edison Company in processing the com- 
plaint if they were going to do it. 

Q. Now, Mr. Brown, I want to go back just a bit to tie 
this meeting in with something that occurred previously. 
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You recall that an arrangement was made under which Mr. 
Johnston and Mr. McCartin were to meet in Washington? 
A. That is correct. 

Q. And that was when? I mean when was the arrange- 
ment made? 

Mr. Farmer: I object, Mr. Examiner. He doesn’t know. 

Q. (By Mr. Farkas) Do you recall your conversation of 
the 24th of January, Mr. Brown? A. Yes. 

Q. Do you recall the wire that you requested be sent? 
A. That’s right. 

Q. By the International representative? A. Yes. 


* * * * * * * * * * 


697 Trial Examiner: The question is whether, during 
the period between January 24th and March 4th 
698 you received any instructions from Mr. Johnston 
concerning the installation of this piping. 
The Witness: I had a conversation on January 29th, 
that he had with McCartin, and as a result— 
Q. (By Mr. Farkas) No, we are speaking of from Mr. 


Johnston to you. A. This was from Johnston to me. He 
told me about his conversation with Mr. McCartin, and he 
said, ‘‘All right, as soon as this—’’ ‘Undoubtedly as 
soon as this reaches the field McCarthy will call you to go 
ahead and unload that pipe.’’ 

Q. During this time did you receive any instructions 
from Mr. Johnston not to go ahead with any— A. Yes. 
That was part of the agreement. 

Q. Tell us about that. A. Well, Mr. Johnston said to 
me in order to get this—that he had reached an agreement 
with Mr. MeCartin, and we were to unload this pipe and 
finish the work on the tee-piece, but that the piping would— 
that 1s, we wouldn’t do anything more on the piping until 
this meeting with Schoemann. 

Q. All right, sir. And then do I understand from your 
testimony in March or on the 4th you had another contact 
with Mr. Johnston? A. Yes. 
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Q. And Mr. Johnston gave you instructions at 
699 that time to order the installation and erection of 
the Westinghouse piping? A. That is right. 

Q. Following your conversation with Mr. Johnston 
around March the 4th, you indicated previously that you 
had a meeting with Edison around the 8th. A. I had one 
previous to the March 4th meeting in Philadelphia. 

Q. Did you have any meeting with representatives of 
Edison following that meeting? A. Yes. 

Q. About when was that? A. Well, we had a number 
of them. 

Q. Well, Mr. Brown, let me ask you this: In an attempt 
to enable you to clarify in your own mind this specific 
meeting, can you recall whether or not you had any meet- 
ing with Edison? That is, representatives of Edison, and 
United Engineers, with respect to this problem of issuing 
instructions to the pipefitters to go ahead and install and 
erect that piping? A. Yes. 

Q. When was that? A. On March 12th and 13th. 


Q. Now, where was this meeting of March 12th held? 
A. In my office at River Rouge. 


* * * * * * * * * * 


Q. And what was the subject matter discussed at 

that meeting? A. Well, the subject mainly was this: 

That we were to—we had agreed to order the pipefitters 

to erect this Westinghouse piping, and we got considerable 

advice from the attorneys as to how the order should 
be given. 

Q. Did you have any conversation with Mr. Johnston at 
that time concerning that meeting? <A. I think I—I think 
I reported to him before the meeting that it was going to 
take place. 

Q. All right, now, Mr. Brown, would you tell us what was 
said with respect to how these orders were to be given 
and what was decided? A. Well, it was decided that Bill 
Dallam, who is the superintendent, was to contact Bill 
Kelley and tell him that the pipe had to be erected, 
which he did. 
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701 / Mr. Farmer: I object, and ask that be stricken, 
that ‘‘which he did’’. 

Trial| Examiner: How do you know that? 

The Witness: He reported back to the meeting to me. 
I gave him the orders to do it, and he reported back it 
had been done. 

Trial Examiner: I will let the testimony stand which 
he just gave, and we will strike the phrase ‘‘which he did’’. 

Q. (By Mr. Farkas) Mr. Brown, did you have any con- 
versation on that day with anyone from the United Asso- 
ciation with respect to this Westinghouse piping dispute? 
A. On the 12th? 

Q. Yes. A. No. 

Q. Did you have any conversation with anyone on the 
13th? A. Yes. 

Q. With whom? A. Norm McShane. 

Q. Who is he? A. One of Mr. McCarthy’s business 
agents. 

Q. Do you know Mr. McShane? A. Yes. 


702 A. I called Mr. McShane. 
iQ. From where? A. From River Rouge. 

Q. What did you say to Mr. McShane? A. I said to Mr. 
McShane that we were away behind on this Number 2 
unit, and the Westinghouse piping must be erected, and 
we would just have to get it erected, and Norm McShane 
said, ‘‘Well, Jerry, you know there is a dispute down there 
over that piping.’’ He said, ‘‘I don’t know too much about 
it.’’? And he said, ‘‘You know more than I do.’’ And I 
said, ‘‘Norm, nevertheless, since the men on the job won’t 
erect this piping, I am ordering twelve men and a foreman 
to report here and start erection.’’ 

s * * * * * * * * * 
703 'Q. (By Mr. Farkas) Mr. Brown, I want to resume 

with you the events which occurred on March the 
13th, 1957, which, as you testified, was the date on which 
you had a conversation with Mr. McShane concerning the 
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Westinghouse pipe. Before doing that, I want to ask you 
one other question, which is not related to that matter, 
but which goes back to May the 10th. You indicated in 
your testimony that work on the Westinghouse pipe re- 
sumed on that date. Do you recall that? A. Yes. 

Q. Now, with respect to the resumption of that work by 
the pipefitters on the Westinghouse piping in Unit Number 
2, can you tell us whether or not the resumption of work 
by the pipefitters on that day was the result of any instruc- 
tions that you had given? <A. No. 

Trial Examiner: By ‘‘no’’ you mean it was not as a 

result of your instructions? 
704 The Witness: That’s right. 

Q. (By Mr. Farkas) I take it you are not saying 
no, you don’t recall, but no, it was not as a result of your 
instructions? A. Yes. 

Q. This may have been covered, and if so, I will refrain 
from pursuing it, but I am not sure in my own mind. Did 
you have any conversation with Mr. McCarthy on that 
date with respect to the resumption of work? A. I did not. 

Q. Did you have any conversation with Mr. Kelley on 
that date? A. I did not. 


* * * * * * * * * 


Q. All right. Let’s get back to the conversation 

of March 13th, Mr. Brown. I believe at the time we 

recessed for luncheon you were testifying that Mr. McShane 

had indicated to you that you knew better than he did what 
the difficulty was. A. That’s right. 

Q. Did he say anything further? If not, what did you 
say? A. Well, all I said was ‘‘Well, nevertheless, we have 
got to man this job and get this work done,’’ and that’s 
when I said—gave him the order to send us twelve men 
and a foreman. 

Q. Mr. Brown, if the pipe fitters had worked on the 
Westinghouse pipe on that date or at that time would it 
have been necessary to request additional men on the job? 
A. No. 
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Q. Did you make known at the time to Mr. McShane the 
fact as to whether or not the pipe fitters who were on the 
job were or were not installing and erecting the piping? 
A. Yes, I did. 

Q. What did you say to him concerning that matter? 
A. I said the gang on the job are refusing to erect this 
pipe, and we have got to get it erected, so send down 
twelve men and a foreman. 

Q. What did Mr. McShane say? <A. He said he 
706 would make a note of my request. 

Q. Will you tell us whether or not Mr. McShane 
agreed to send the men? A. I didn’t take it as an agree- 
ment. 

Q. Will you tell us whether or not you received the men? 
A. We did not. 

Q. What did you say to Mr. McShane after he indicated 
he would record your request? A. That’s all that was said. 

Q. Mr. Brown, have you had an occasion to request pipe- 
fitters from the Hall on previous occasions? A. Yes, I have. 


* * * * * * * * * * 


Q. (By Mr. Farkas) All right, sir. Mr. Brown, when 
was the last previous occasion—that is, prior to March 
the 14th—when you made a request for pipefitters from the 
Hall? As nearly as you can recall? A. Well, I would say 
during the spring and summer of 1955. 

Q. On that occasion how long did you have to wait before 
you got your pipefitters? A. Well, it varied. There was 

a shortage of fitters at the time, and we were getting 
707 ~—s fitters, but at too slow a rate, and I kept in touch 
with the Hall to keep in touch with the situation. 

Q. Well, now, Mr. Brown— A. And— 

Q. Go ahead. A. As I remember, it took two or three 
months before we got the job completely manned. 

Q. You are now referring to the total pipefitters required 
on the job, is that right? A. Yes. 

Q. My question relates to when pipefitters began coming 
on the job after a request for pipefitters was made on the 
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occasion that you mentioned. Can you recall that? A. Well, 
in some cases I would get them the next morning. How- 
ever, I would like to bring out that my requests were only 
made at times when for some reason or other we weren’t 
getting the number of fitters we needed as fast as we needed 
them. Ordinarily Bill Kelley would get the fitters there. 
Q. All right. Ordinarily, when you needed pipefitters on 
a particular day, when could you expect to have pipefitters 
on the job? A. The next day. 
Q. Did you get pipefitters, in accordance with your 
request to Mr. McShane, on the next day? A. No. 
Q. Did you ever get any pipefitters in accordance 
with that request you made to Mr. McShane? A. You mean 
on March the 13th? 
Q. That’s right. A. No. 
Q. Now, Mr. Brown, have you related to the best of your 
recollection the conversation between Mr. McShane and 
yourself on March the 13th? A. I have. 


* * * * * * * * * * 


711 Q. (By Mr. Farkas) Now, Mr. Brown, I hand you 

what has been marked for identification as General 
Counsel’s Exhibit Number 35, a document which purports 
to be a letter under date of March 14, 1957, signed by 
G. H. Brown, and addressed to Norm McShane. Will you 
take a look at that and tell me if you are familiar with 

that, and if you know what it is? A. Yes, I wrote 
712 ~—=‘the letter. 

Q. Now, having examined that letter, can you tell 
me if that refreshes your recollection as to whether or not 
there was any reference made in your conversation with 
Mr. McShane to a letter? A. Could I see it again? As 
near as I can remember, I told Norman McShane—after I 
told him the reasons for—after I told him that we were 
behind schedules and so on, I said I wanted to go on 
record requesting twelve men and a foreman. 

Q. Now, you have examined General Counsel’s Exhibit 
Number 357? A. I have. 
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Q. Will you tell us what that is? A. This is a letter 
confirming the telephone conversation I had with Norman 
McShane the day before, on March 13th. 

Trial Examiner: It bears your signature? 

The Witness: Yes. The letter is dated March the 14th. 

Q. (By Mr. Farkas) Is that an original or a copy? A. 
That is a copy. 

Q. Do you know where the original is? A. The original? 
No. J imagine it is in Norm McShane’s possession. 


* * * * * * * * * * 


715 Q. (By Mr. Farkas) Now, Mr. Brown, can you 
tell us whether or not, following the letter of March 

14th which you wrote to Mr. McShane and which has been 

received in evidence here as General Counsel’s Exhibit 
Number 35, whether or not you ever received any 

716 ‘instructions from Mr. Johnston with respect to that 
letter? A. You mean after it was written? 

Q. Yes, sir. A. About April 15th or 16th. 

Q. Tell us what those instructions were. A. The instruc- 
tions were to withdraw the letter. 

Q. Did Mr. Johnston say anything to you at the time, 
as to why the letter should be withdrawn? <A. Yes. He 
said they were under considerable pressure from the United 
Association. 

Q. ‘And following your conversation with him, what 
action did you take with respect to his instructions? A. 
I carried them out. I wrote a letter withdrawing the 
letter of March 14th. 


* * * * * * * * ° 


717 Q. (By Mr. Farkas) Now, Mr. Brown, going back 

ito your conversation with Mr. Johnston concerning 

718 your instructions to withdraw the letter of March 

the 14th, would you tell us what Mr. Johnston said 

to you with respect to pressure on him to withdraw the 
letter? A. I can’t recall it in detail. 

Q. Give us— A. My best recollection, he referred to 

the pressure on him by NCA, the United Association, and 
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the suit, the United Association against the United Engi- 
neers in Philadelphia. 

Q. Did you say anything to Mr. Johnston in connection 
with that matter? A. No. We didn’t argue about it. He 
told me what to do. He gave me the wording of the letter, 
and I wrote it. 

Trial Examiner: The initials ‘‘NCA’’? 

The Witness: NCA. 

Trial Examiner: That has reference to— 

The Witness: National Constructors’ Association. 


* * * * * * * * * 


Q. (By Mr. Farkas) Mr. Brown, I believe you 

indicated previously that you had given Mr. Dallam 

instructions to have the pipefitters proceed with the installa- 
tion and erection of the pipe? A. That is correct. 

Q. Now, would you tell us, please, whether or not you 
ever withdrew those instructions? A. I did not. 

Q. And having given instructions to Mr. Dallam to see 
that the Westinghouse pipe—strike that. With respect to 
any instructions of that nature given to the superintendent, 
the construction superintendent, Mr. Dallam, what is the 
normal thing for Mr. Dallam to do? A. Carry them out. 

Q. In what respect and how does he carry them out? 
A. He would in this particular instance get ahold of Weiss 
and give him the orders. 

Q. And what would Mr. Weiss do? A. Weiss would 
transfer the orders to Kelley. 

Q. Now, I think you indicated that those instructions 

were never withdrawn, your instructions to Mr. 
723 Dallam? <A. They were later withdrawn. 
Q. When was that, Mr. Brown? A. About April 
23rd, I think it was. 


* ° * * * * e * e e 


Q. (By Mr. Farkas) Mr. Brown, at the time you with- 
drew that letter of April 16, 1957 did you still need those 
additional pipefitters?. A. We needed them in the same 
sense that we needed them before. 
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Q. What was that? A. The men on the job wouldn’t 
erect pipe. 

Q. Now, Mr. Brown, you referred to April 23rd. A. Yes. 

Q. Tell us what happened on April 23rd. A. Well, 

United Engineers entered into—made a stipulation 
724 in Philadelphia to maintain the status quo on this 

work until—as I understood it—until the hearing 
was held in our case at Philadelphia. 

Q. What do you mean by ‘‘status quo’’? A. Well, in 
other words, we—from that time on until the stipulation 
was approved—we would not press the union to erect this 
pipe in dispute. 

Q. Now, following that stipulation did you issue any 
instructions to Mr. Dallam withdrawing any previous in- 
structions you had given him? <A. Yes. Yes. 

Q. What did you say to Mr. Dallam? A. Well, I told 
him about this arrangement in Philadelphia, and I told 
him that we weren’t to do anything contrary to that. 

Q. Was that the extent of your instructions? A. Well, 
I also instructed the people at St. Clair. 

Q. Who did you instruct at St. Clair? A. Al Ruehle. 

Q. Who is he? A. The—at that time he was the superin- 
tendent there, and now he is my assistant. 

Q. What instructions did you give Mr. Ruehle? A. That 
we were not to ask for pipefitters until this stipulation was 
removed. 

Q. You are referring to what when you say ‘‘until 

725 the stipulation was removed’’? A. The action in 

Philadelphia or the agreement in Philadelphia be- 
tween the UA and the United Engineers. 

Q. Now, Mr. Brown, on April 23rd can you tell us 
whether there was any need for pipefitters at River Rouge 
in the sense that you have just testified with respect to 
the need on April 16th? A. Yes. 


* ? * * s * * * * * 


Q. (By Mr. Farkas) Mr. Brown, this need for additional 
pipefitters which you requested on March the 14th, can you 
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tell us whether or not that need continued until April 23rd? 
A. It did. 

Q. Did it continue after April 23rd? I am speaking of 
the need? A. Yes. 

Q. Now, you indicated previously in your testimony that 

this need was based upon the fact that the pipe- 
726 fitters on the job had refused to install piping, is 
that correct? A. That’s correct. 

Q. And is that piping we are talking about—is that the 
Westinghouse piping? A. It is. 

Q. And have you so understood that? A. Yes, I have. 

Q. Will you tell us, Mr. Brown, what these pipefitters 
were doing, if you know, instead of working on this West- 
inghouse piping? A. They were installing the other sys- 
tems in the power plants on Units 2 and 3. 

Q. Can you specifically give us any illustration of some 
of the things they were doing? A. Well, they were install- 
ing the power piping furnished by the Dravo Company, 
main steam, reheat, and all of the piping systems in the 
plant. On Unit 3 they were putting in instrumentations. 

Mr. Farmer: Iam sorry, Putting in what? 

The Witness: Instrumentation piping. 

Q. (By Mr. Farkas) Mr. Brown, the work that was 
done on Unit 3, can you tell us whether or not that was in 
accordance with the schedule or not? What was the situa- 
tion? A. Yes, more or less according to the schedule. 

Q. Now, Mr. Brown, I think you testified previ- 
727 ously that United Engineers has a contract with 
Edison covering St. Clair? A. That is correct. 

Q. For construction of the turbine generator units 5 and 
6, the expansion program out there? A. Yes. We are con- 
tracted at present for just five, with an option on six. 

Q. In connection with that construction work out there, 
are there any other contractors on the job? A. Yes. 

Q. That are doing piping or plumbing work of any kind? 
A. Yes. Not on the job now. 

Q. Well, have they been on the job? A. Yes. 
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Q. Can you tell us the names or name of the contractors 
or contractor involved? A. DiDuca Bros. of Port Huron 
and Lorne Plumbing of Detroit. 

Q. Will you spell that last name, please? A. L-o-r-n-e. 

Q. Can you tell us when DiDuca Bros. came on the job 
site to do that work at St. Clair? A. Yes. They started 
last April, I believe. That is, a year ago April. 

Q. And what was the nature of the work that they 
728 performed there? A. Well, the original contract 
written by Edison, I think the contract was placed 
about the time we went up there, it was for plumbing for 
the temporary construction buildings. It was later—this is 
DiDuca’s contract—it was later extended to cover any of 
the items that the pipefitters might have, such as pipe 
sleeves and so on, that go in the concrete. 

Q. And ean you tell us whether or not there was any 
other pipefitting work to be done on the job at that time? 
A. Yes. We put in the concrete intake pipe, which is under 
the pipefitters’ jurisdiction. Lorne Plumbing did that 
work, 


Q. Now, Mr. Brown, in connection with the pipefitting 
work on the job at St. Clair, did you have any occa- 
729 sion to discuss with anyone from the United Asso- 
ciation the subject of unloading any work which was 
pipefitters’ work or under jurisdiction of the pipefitters? 
A. Yes. 
Q. With whom? <A. Tim McCarthy. 


730 Q. Do you have any independent recollection of 
the conversation you had with Mr. McCarthy with- 
out reference to your notes? <A. Yes, I do. 

Q. Will you first attempt to tell us, on the basis of that 
independent recollection, what you said to Mr. MeCarthy? 
A. AsiI recall it, DiDuca Bros. had been unable to furnish 
men to unload these heaters, and I then called McCarthy 
and asked him to send fitters up there to do this work, 
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send fitters working under our international contract to 
unload these feed water heaters. I told him that it was 
their jurisdiction, they ought to do it; that there was noth- 
ing controversial in these heaters, and the first thing Tim 
said to me was, ‘‘Well, I understand the riggers are claim- 
ing them’’, and I said, ‘‘No, the riggers aren’t claiming— 
or, at least, if they are they haven’t said anything to me.”’ 
‘<Well,’”? Tim said, ‘‘I might as well tell you. We are not 
going to man that job until you get the jurisdiction 
straightened out’’, and I said, ‘‘What do you mean?’’ and 
he said, ‘‘Well, you will recall that last Fall I called you 
and wanted you to put a fitter on the job”’, and I said, ‘‘ Yes, 
I remember the call, Tim, and we discussed it and I thought 
it was settled’’, and he said, ‘‘No, I wanted a fitter up there 

to cover our jurisdiction,’’ and he said, ‘‘You have 
731 been doing work up there that belongs to the pipe- 

fitters. You have been doing it with other crafts,’”’ 
and I said, ‘‘Well, not to my knowledge.”? We had quite a 
discussion over that, and I told him the reason I didn’t want 
the fitter at the time was that we didn’t have continuous 
employment for fitters; that part of the time he would be 
standing around, and I said, ‘‘We don’t like stand-by men’’, 
and Tim said, ’’Well, I agree with you. When he is on idle 
time he can cut pipe nipples,”’ and I said, ‘‘Tim, we don’t 
cut many nipples these days’’, and then I said to Tim, ‘All 
right, why don’t we send one of our gangs for River Rouge 
up here to unload these heaters? They are in your juris- 
diction, and there is no reason why you shouldn’t unload 
them’’, and he said ‘‘Nothing doing.’’ He said, ‘‘We are 
going to get this work jurisdiction straightened out first’’. 


Q. Tell me, Mr. Brown, at the time you had this con- 
versation with Mr. McCarthy was there pipefitting work 
on the job? A. Yes. Yes, these feed water heaters were 
in which had to be unloaded. 

Q. Were there any pipefitters on the job doing work of 
any kind? A. No. 
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732 Q. Were there any pipefitters on the job prior to 
that time? A. Yes. Prior to it. 

Q. Had they been doing work on the job? A. Yes. 

Q. Were they under the jurisdiction of Local 636? A. 
They were. 

Q. Mr. Brown, would you tell us briefly what the nature 
of this jurisdictional dispute or these jurisdictional dis- 
putes was that Mr. McCarthy was referring to? Have 
you—did he mentioned them at all? A. Yes, 

Q. Tell us what it was he said. A. I can’t remember 
them all. He give me quite a list, but mainly it concerned, 
if I remember, in one case we had an oil fired stove in a 
shanty, and with an oil tank outside, and a laborer made a 
connection there. And there was another case that he 
claimed. In my own opinion it wasn’t a pipefitters’ juris- 
diction at all, It did involve a piece of pipe which was used 
as a manhole to get into the intake line, and there were 
several cases of pipe sleeves which he claimed we put in 
with carpenters. 


* * * * * * * * ° 


e 
735 Q. (By Mr. Farkas) Up to the time that Mr. 
McCarthy spoke with you with respect to not furnish- 
ing men at St. Clair, had any labor organization called to 
your attention the fact that it claimed work or had a dis- 
pute with respect to the assignment of work or any other 
jurisdictional dispute with another labor organization on 
the job site there? A. I don’t recall any serious jurisdic- 
tional disputes at St. Clair at that time. Let’s see. Are 
you talking about—it depends a little on what date you 
are talking about. 
Q. At the time Mr. McCarthy talked to you. A. On 
April 10th? 
Q. Yes. A. Well, yes. We had a dispute with the 
operating engineers and the teamsters. 
Q. Was Local 636 in on that? A. No. 
Q. Did that have anything to do with the pipe- 
736 fitters? A. Not a thing, but, as I understood your 
question— 
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Q. Oh, I see. I am sorry. I thought we had several 
times repeated here we were constantly talking about pip- 
ing and pipe fitters, so, specifically confining it to a jur- 
isdictional dispute or a dispute of any kind along that 
line involving pipefitters, did you have any labor organiza- 
tion call to your attention, including the pipefitters, up 
to that time, the fact that such a dispute existed over 
pipefitting work and its jurisdiction and who should do it? 
A. Well, there was one ease, as I remember; a dispute 
between the sheet metal workers and the pipefitters. 

Q. When was that? A. That must have been about a 
year ago. The dispute didn’t amount to much because the 
work was accomplished—it was a very small job. The 
sheet metal workers did it, and the pipefitters claimed it. 
It was an installation of a stove. 

Q. Is that the way it was resolved? It was water over 
the dam? A. Yes. 

Q. At the time that Mr. McCarthy spoke to you—in 
other words, on April 10, 1957, were there any pending 
disputes involving the pipefitters and any other labor 
organization? A. No. 

Q. Which had come to your attention? A. No. None 

that I know of. 
737 Q. Well, Mr. Brown, in the normal course of opera- 
tions and in your capacity as construction manager 
do you know about those disputes? A. Usually I do, but 
the reason I am qualifying it is occasionally a dispute will 
exist that we don’t know about. One business agent con- 
tacts the others. 

Q. In those instances they certainly wouldn’t be called 
to your attention, would they? A. No. 

Q. Mr. Brown, following your conversation with Mr. 
McCarthy, following this conversation with Mr. McCarthy 
which occurred on April 10th, did you have any occasion 
to receive any instructions from Mr. Johnston? A. Yes. 
On the 23rd. 

Q. And how did you contact Mr. Johnston or how did he 
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contact’ you, as the case may be? A. By telephone, I 
believe. 

Q. Did he contact you or did you contact him? A. No, 
he called to tell me— 

Q. What did he say to you? A. I'll have to correct my 
testimony because I remember now Mr. Johnston— 

Trial: Examiner: Speak up a little louder, please. 

The Witness: Mr. Johnston I think came out here the 

next day, and that’s when I got the instruction from 
738 him about the stipulation in Philadelphia. 
iQ. By ‘‘next day’? you mean when? A. Well, 
probably the 24th. I’m not quite certain here whether it is 
the 22nd or 23rd or 24th. 

Q. All right, sir. It is within that span of two or three 
days there? A. Yes. 

Q. Mr. Johnston you say came out here. By that you 
mean the River Rouge plant? A. No. I think that he 
came out to the court case here, the Federal Court case. 

Q. And on that occasion you received instructions from 
Mr. Johnston? A. That’s right. 

Q. What were those instructions? Tell us what he told 
you. A. He told me that—not to press Local 636 for the 
erection—not to press our employees on the job to erect 
this Westinghouse pipe or the Clement boards until this 
matter was satisfied in Philadelphia, and not to request 
pipefitters at St. Clair. 


* * * * * * * * * * 


744 'Q. Can you now tell us what additional matters 

were discussed by you and Mr. McCarthy? Before 
you go into that, so that the record is clear and you put 
this in the sequence in which it belongs, can you tell us 
whether or not prior to your conversation with Mr. 

McCarthy you had any conversation with Mr. 
745 Macomber? <A. Yes. Mr. Macomber of Detroit 

Edison called me that morning and said that inas- 
much as the union were refusing to let DiDuca do this work, 
that United Engineers—under the terms—working under 


the terms of their international contract—should call the 
union and insist upon the union manning the job. 

Q. And is that the basis for your call to Mr. McCarthy? 
A. Well, after that I called Frank Johnston and got his 

advice on it. 
746 Q. What was that advice? A. Frank Johnston 
told me to go ahead and tell McCarthy to live up 
to it. Am I allowed to correct a statement I made? 

Q. You are always permitted to correct a statement. The 
last portion of your statement was not understood by my- 
self or other counsel. A. Frank Johnston, when I told him 
the circumstances of Henry Macomber’s telephone call to 
me, his request to me, Frank told me to call the local and 
tell them to live up to our national agreement and man the 
job. The statement I wanted to correct was the date of this 
call, which was not April 10th, but April 5th. 


* * * * * * * * * * 


Q. You also testified there were some additional matters 
you had not covered in your previous testimony, 
747 which were a part of that telephone conversation. 
Would you tell us what those additional matters 
were? A. Well, there is only one that I can recollect and 
it was that Tim brought up a jurisdictional dispute that 
we had had at River Rouge a few days before. We had 
made an assignment to the electricians to mount the, I 
think, the radiators on the transformers, and Tim was 
citing that as an example that we were not living up to 
the pipe fitters jurisdiction, and I told him that we made 
the assignment in accordance with the rules laid down by 
the national joint board for the settlement of jurisdictional 
disputes. 

Q. Now, following this conversation with Mr. McCarthy, 
Mr. Brown, did you have any communication or contact or 
conversation with Mr. Macomber from the Detroit Edison 
Company? <A. Yes, I reported that verbally to Mr. 
Macomber. 
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Q. And did you receive any communication of any kind 
from Mr. Macomber? A. I got a letter from him on May 
20th. 

Q. Do you have that letter with you? A. I do. 

Q. May I see it please? 

Trial Examiner: Will you identify Mr. Macomber’s posi- 
tion? 

Mr.'Farkas: I guess we can. I am not sure whether we 
have. Mr. Henry Macomber is manager of construction 
for Detroit Edison Company. 


* * * * * * * * * 


Q. (By Mr. Farkas) Mr. Brown, I hand you a 
document which has been received in evidence as 
General Counsel’s Exhibit #21(b). Would you examine 
that and then, after having examined it, tell me if you are 
familiar with that and know what it is? A. I am. 

Q. Will you tell us please when you first learned about 
the existence of this memorandum of agreement? A. Why, 
I think it was on May 23rd. 

Q. What were the circumstances? A. Mr. Chance, Lloyd, 
Middleton and Johnston came out from Philadelphia for 
two meetings with Detroit Edison. Mr. Johnston told me 
they were coming on two different planes. Henry Chance’s 
plane 'was getting in first and Mr. Johnston told me to 
meet Henry Chance at the airport and he would explain 
this agreement. However, both planes got in about the 
same time and we went to River Rouge and had a little 
meeting there, and I was given the agreement to read, and 
it was explained to me. 

Q. Did you receive any instructions from Mr. 
758 Johnston at the time? A. Yes. 

Q. What were those instructions? A. Mr. Johns- 
ton’s instructions to me were that I would have to carry 
out the terms of this agreement. 

Q. Did you receive any instructions from Mr. Johnston 
with respect to, specifically with respect to River Rouge? 
A. River Rouge, St. Clair and Monroe. 
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Q. Tell us what those instructions were in each case? A. 
The instructions were at St. Clair and at Monroe we were 
not to call for, not to call the Hall for pipe fitters and we 
were not to instruct any sub contractor to ask for them. 

Q. How about River Rouge? A. Well, River Rouge was 
to be under the terms of that agreement completed. 

Q. And by that agreement you have reference to what? 
A. By the agreement of May 20th, between the UA and 
United Engineers. 

Q. Mr. Brown, you indicated that Mr. Johnston had 
given you instructions with respect to Monroe. A. Yes, the 
same, 

Q. Will you tell us whether or not you had any occasion 
to contact any one at Monroe concerning instructions you 

had received from Mr. Johnston? <A. Yes, 
754 Q. When was that? A. Well, I went down there— 
I got a hold of the—I got in touch with the superin- 
tendent down there right away. 

Q. Who is that? A. Burkett. 

Q. Go ahead? A. And gave him very brief instructions, 
and I told him I would be down with the agreement and 
show it to him and give him a copy of it within a day or so. 
I went down there on Sunday, May— 

Q. Before you get to your trip down there, would you 
tell us—you indicated you gave him brief instructions. 
Instead of just characterizing them, would you tell us what 
you said to him? A. Well, I said to him that he mustn’t 
call the Hall for pipe fitters and must not ask any contrac- 
tor to get fitters on the job. 

Q. Did Mr. Burkett say anything to you? A. He said 
all right. 

Q. Mr. Brown, do you know, of your own knowledge, 
what local had jurisdiction at Monroe? <A. I don’t know 
the number. I know it is down there. There is a local in 
Monroe. 

Q. When you say a local, are you referring to a 
755 local of the United Association? A. I am. 


Q. The pipe fitters local? A. Yes. 

Q. But you don’t recall the number? A. No. 

Q. Now, you also indicated, when I interrupted you, that 
you took a trip down there? A. Yes. 

Q. Was that on Sunday? A. That was on Sunday, yes. 
It was the open house that they held down there. I think 
it was Sunday the 26th. 

Q. And tell us what occurred. Not on the entire project 
but with respect to the conversation you had had with him 
on the telephone? A. You mean when I went down there 
Sunday? 

Q. Yes. Did you see Mr. Burkett? A. Yes. 

Q. Tell us about your conversation with him? A. I gave 
him a copy of the agreement and he read it over and he 
said ‘‘I don’t see where this agreement applies to this 
particular job,’’ and I said it did apply; that I had— 

Q. You said what? I didn’t get that. It did or didn’t? 
A. I said it did apply. 

Q. It did? A. Yes. I had specific orders from 
756 Frank Johnston and Henry Chance and E. Curtis 
Lloyd. 

Q. Who is he? A. He is an officer of the company—to 
adhere strictly to their orders, 

Q. Mr. Brown, do you know, of your own knowledge 
whether or not at the time you held the conversation with 
Mr. Burkett there was any pipe fitting work to be done at 
Monroe? A. No, I don’t think there was. To my knowl- 
edge there wasn’t any at that particular time. 

Q. Do you know whether or not Mr. Burkett knew that? 
A. He would know, yes. 

Q. Did he say anything to you about it at the time? A. 
As I remember, he told me he wasn’t concerned at that 
particular time. 

Q. Now, have you had conversation or contact with Mr. 
Burkett since your trip down there on May 26th? A. Yes. 

Q. With respect to pipe fitting work? A. Yes. 

Q. And when was that? A. Well, the best of my recollec- 
tion, a few days afterwards. 
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Q. Did you have a conversation with them? A. Yes. 
Q. Tell us about that conversation. A. I was inquir- 
ing about a contract that Edison has let for the 
757  in-take pipe, as to when that work would start. 

Q. Whose work is that as far as jurisdiction is 
concerned? A. Well, I would say, in my own opinion, it 
would be pipe fitters work, but we were concerned about 
this contractor, as to what craft he was going to use. We 
don’t know. 

Q. Who is that contractor ? A. Dupuis. 

Q. What did Mr. Burkett say to you? <A. He said he 
didn’t know what craft Dupuis was going to employ. 

Q. What was the, what was the result of this conversa- 
tion? A. There wasn’t result. 

Q. You indicated you had this conversation. Now what 
was this conversation about? He made a statement that 
he didn’t know who this contractor was going to get as far 
as pipe fitters? A. That’s right. 

Q. What did you say to that? A. Well, I asked him if 
he had been trying to get a hold of Dupuis and he said he 
had and he would let me know. 

Q. Now, Mr. Brown, at that time and since that time, are 
you aware of the fact that there was pipe fitting work to 
be done on the job and there were pipe fitters needed at 
Monroe? A. No I am not aware of that. 

Q. Can you tell me whether on the basis of your experi- 

ence as construction manager the need for pipe fitting 
758 work and pipe fitters themselves will arise at Mon- 
roe? A. Oh, yes, very soon. 

Q. Now, with respect to the situation at St. Clair, what 
is the fact as to the need for pipe fitting work and the 
need for pipe fitters themselves as far as the future com- 
pletion of the job there is concerned. A. Well, for the 
time being the need is intermittent. It is mostly handling 
materials that will come in; occasional pipe sleeves, un- 
loading equipment. In the near future, of course, there 
will be a much greater need. 
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Q. For pipe fitting work? A. Yes. 

Q. How about pipe fitters themselves? A. For pipe fit- 
ters themselves. 

Q. Under whose jurisdiction is that now at St. Clair? A. 
Local 636. 

Q. Now, I think that you indicated in your testimony the 
manner or the way in which you transmitted Mr. Johns- 
ton’s instructions concerning this arrangement May 20th 
in so far as it related to Monroe. Would you tell us now 
how those instructions of Mr. Johnston were transmitted 
to St. Clair and to the responsible individuals at St. Clair 
and why? A. Yes. Within, I think, the next day or within 
a couple of days after our meeting here on May 23rd I met 

with Alton Ruehle at St. Clair. 
759 Q. Who is he? A. He is my assistant. Formerly 

superintendent there, and we called a meeting of the 
interested parties on the job; the acting superintendent, the 
job engineer, the general foreman, and acquainted them 
with this agreement, and gave them the instructions, and 
also told them, in addition to the instructions in there, in 
addition to the instructions relative to the agreement, I 
also told them to be very, very careful about the pipe 
fitters jurisdiction. 

Q. Now, you say again that you gave Mr. Ruehle the 
instructions in the agreement. Instead of characterizing 
the instructions, tell us again what you said to Mr. Ruehle. 
What idid you tell him? A. I apparently gave you the 
wrong impression. I met Ruehle up there, and together we 
gave these instructions to the job personnel. That is 
Ruehle was there with me, to aid me in giving these in- 
structions. 

Q. To whom did you give them? A. To the acting 
superintendent, the job engineer, general foreman. 

Q. Who is the general foreman at St. Clair? A. 
McCauley. 

Q. Who? A. McCauley. He is not to be confused with 
the piping general foreman. He is just the general fore- 
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760 man on the job there. We don’t have many men. 
He is handling whatever crafts we do have. 


* * * * * * * * * * 


787 Q. During the course of your experience with 

United Engineers can you recall, Mr. Brown, any 
instance where a turbine was delivered, for instance, for 
installation at a power plant by a turbine manufacturer 
without the piping? A. No, I don’t recall any. 

Q. Now, with respect to the installation of turbine gen- 
erators 1, 2, 3 and 4 at St. Clair, and Number 1 at River 
Rouge, what was the responsibility of United Engineers 

insofar as the installation and erection of those 
788 turbine generators are concerned? A. Well, our re- 

sponsibility in turbine erection is to furnish the 
labor and to—skilled labor, people that know the various 
phases of turbine erection—and to proceed with the work 
under the direction of whoever the turbine manufacturer 
furnishes to supervise the work. 

Q. In any of those instances—that is, 1, 2, 3 and 4 at St. 
Clair and Number 1 at River Rouge—or two, for that 
matter, at River Rouge—what is the fact with respect to 
whether or not United Engineers had anything to do with 
the purchase of the equipment, the generators and the 
piping that went with it? A. We have nothing to do 
with it. 

Q. And with respect to the panel boards at St. Clair, 
what is the fact with respect to the installation of those 
boards, as far as responsibility of United Engineers enters 
the picture? A. Well, our responsibility on panel boards 
was to install them in accordance with the information 
furnished by Detroit Edison. 

Q. Did United Engineers have anything to do with the 
purchase of those panel boards? <A. No. 

Trial Examiner: Please speak a little louder, Mr. 
Brown. 

Q. (By Mr. Farkas) Mr. Brown, can yon tell us 
789 whether or not, of your own knowledge, what the 
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fact is with respect to the installation of the turbine 
generators at St. Clair, as to whether or not there was any 
piping involved which was two and a half inches and 
under? A. At St. Clair? 

Q. Yes. A. Yes. 

Q. What is the fact with respect to Unit Number 1 at 
River Rouge? A. Yes, pipe there two and a half inches 
and under. 

Mr. Herrick: Iam sorry. I didn’t hear that. 

The Witness: Yes. On Unit 1 at River Rouge there is 
piping two and a half inches and under. 

Q. (By Mr. Farkas) Now, can you tell us, Mr. Brown— 
and J am asking you to testify again from your own per- 
sonal knowledge of the situation—as to whether or not 
there was any difficulty about the installation of the gen- 
erator units at St. Clair—I am speaking of 1, 2, 3 and 4— 
either from the United Association or its local 636? A. 
None that I know of. 

Q. In other words, am I correct that there was no diffi- 
culty about the installation of the piping with respect to the 
General Electric turbines at St. Clair? A. That’s correct. 

Q. And no difficulty with respect to the installa- 
790 tion of the piping on the Allis Chalmers generators 
at St. Clair? A. Right. 

Q. What is the fact with respect to the installation of 
the piping on Unit Number 1 at River Rouge? A. No 
difficulty. 

Q. Now, Mr. Brown, getting back to the piping which I— 
about which I inquired a moment ago—namely, the two and 
a half inches and under—can you tell us whether or not 
any of that piping which was two and a half inches and 
under, which was used in the installation of the generators 
at St. Clair, came on the job site prefabricated? A. I don’t 
remember. I know a lot of it was unfabricated. 


* * * * * * * * * * 


Q. Now, let me ask you this question, and I am asking 
this on the basis of your many years of experience as a— 
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in the turbine field—as a construction man. In the normal 
course of operations and in the installation of turbine gen- 
erators 1, 2, 3 and 4 at St. Clair and Unit Number 1 at 
River Rouge, are there any characteristics which 
791 would make those generators, those generator units, 
sufficiently different from Unit Number 2 at River 
Rouge, to eliminate the use of two and a half inches and 
under? That is, the piping? A. None that I know of. 

Q. Can you tell us what your best judgment is—and I am 
again calling upon your background in the field—give us 
your best judgment as to whether or not you believe that 
piping two and a half inches and under would probably be 
used in the installation and erection of turbine generators 
at St. Clair and Number 1 at River Rouge? A. I would 
say that probably there was, but on those units at St. Clair 
there was more pipe that was not fabricated. 

Q. Now, you are talking about quantity, is that right? 
A. That’s right. 

Q. Not the fact as to whether or not there was piping 
two and a half inches and under which was prefabricated? 
A. Yes. 

Q. Mr. Brown, can you tell us whether or not there would 
be anything in the characteristics of a particular generator 
unit which might necessitate the use of more prefabricated 
piping as against another unit generator—or generator 
unit, rather? A. No. 


* * * * * * * * * . 


Q. (By Mr. Farmer) Mr. Brown, approximately 
how long has United Engineers been engaged in erec- 
tion and installation of work for Detroit Edison? A. Since 
about 1948 or ’49. 
Q. You have been personally involved and engaged in 
that work, is that correct? A. Since 1952. 
Q. 1952. I believe you testified that you were construc- 
tion manager on the St. Clair project? A. I was. 
Q. And, following that, also River Rouge? A. Yes. 
Q. And that is the position which you currently hold? 
A. It is. 
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Q. Mr. Brown, during all of this time since 1952 to date 
have there been any occasions when you have discussed 
with any officials of Detroit Edison your agreements with 
the various labor organizations representing the skilled 
workers on these jobs? A. Yes. 


* * * * * * * * * * 


793 Q. Do you recall any occasion prior to December 

of 1956 when you discussed with an official or any 
official of Detroit Edison the provisions of your agreement 
with the UA relating to work to be performed by the pipe- 
fitters?: A. Yes. We discussed the agreement that was 
signed in March of ’56. 

Q. With whom did you discuss that? A. With—well, on 
August 29th I wrote a letter to Mr. Macomber, asking for 
approval for one of the fringe benefits, and attached to it 
a copy of the 1956 agreement. Prior to that we had had 
discussions in our weekly—we hold weekly meetings at 
River Rouge with Mr. Macomber, Mr. Green, Mr. Scott, 
myself and usually Mr. Oleksiak and Mr. Dallam, and we 
discussed—or at least I informed him of our joining the 
NCA, and also kept him posted as to developments of the 
signing of the contract with the new agreement with 
the UA. 

Q. Over what period of times are those weekly meetings 
held? A. Well, we have been holding them over a period 
of—I think they started a year or two after we started 

River Rouge. I don’t remember the date. 
794 Q. Were they continued throughout the period of 
operation on the River Rouge job? A. They were. 

Q. They started, you say, shortly after you began the 
River Rouge project? A. Yes. I don’t remember just 
when we started, but I know they have been going on for 
a couple of years. 

Q. During the course of any of those meetings, Mr. 
Brown, did you diseuss or was reference made to the pro- 
visions of the UA agreement relating to the work to be 
performed by the pipefitters?. A. I know that point came 
up specifically about the time I submitted the contract. 
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Q. Had there been some prior references to it in your 
weekly meetings? A. I don’t recall specifically. 

Q. Mr. Brown, is it your testimony that you do not recall 
whether prior to 1956 you ever mentioned or discussed 
with Mr. Macomber or other officials of the Detroit Edison 
that you had an agreement with the UA which had provi- 
sions in it relating to the size of the pipe to be fabricated 
on the job site and other similar provisions? A. The point 
did come up, but I couldn’t—I don’t recall any particular 
occasion. 

Q. You were not making any effort to keep these 
795 provisions secret from Detroit Edison, were you? 
A. Absolutely no. 

Q. Mr. Brown, you have stated that your company, 
United Engineers, is under contract with Detroit Edison, 
and that your primary responsibility is to furnish skilled 
labor and to supervise the handling of the erection of the 
turbine and the pipe, is that correct? A. That is correct. 

Q. Mr. Brown, is it a fair statement to say that perhaps 


the most important function you perform is your ability to 
supply, under agreements with these international unions, 
the kind of skilled labor that is needed on these construction 
jobs? A. Yes, it is a very important thing. 


* * * e * * * * * * 


Q. Mr. Brown, would you say that Detroit Edison was, 
throughout that period—through its officials on the job— 
familiar with the existence of that agreement? Specifically 
the UA agreement? 

Mr. Farkas: I will object to that. 

Trial Examiner: He may answer if he knows. 
796 The Witness: Yes, they know we had the agree- 
ment. 

Mr. Farkas: Just a moment. Mr. Examiner, I don’t 
know if this witness is competent to testify as to what 
Edison did or didn’t know over a period of years. The 
question, as I understood it, was directed to him from the 
standpoint of knowledge, as to whether or not the witness 
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had any knowledge of what Edison knew over this period 
of years. If he does know what Edison knew— 

Trial Examiner: How do you know they were aware of 
that? 

The Witness: I have some correspondence here between 
Edison and ourselves; one letter in 1953, I believe it is, 
at the beginning of the River Rouge job; we had a con- 
ference with Edison over the labor policy, and at that 
particular time the International Contracts were discussed. 

Trial Examiner: I will overrule your objection. 

Q. (By Mr. Farmer) Mr. Brown, I ask you, based on 
your long and wide experience in the construction field, 
is it or is it not common knowledge that where these 
national agreements exist covering the various craft unions 
that those agreements customarily contain provisions relat- 
ing to the scope of work to be performed by the crafts 
on the job? 

Mr. Farkas: I will object unless he can lay a proper 
foundation as to whether or not this witness has any 
knowledge of all of the agreements and their respective 
contents. 

| Mr. Farmer: J think Mr. Farkas has already quali- 
797 fied Mr. Brown with respect to it. 
. Mr. Farkas: On different matters, I am sure. 

Trial Examiner: In your experience involving agree- 
ments with labor organizations, can you answer on the 
basis of your own experience as to what the situation is? 

The Witness: Would Mr. Farmer repeat the question? 

Q. (By Mr. Farmer) Based on your own experience in 
the construction field, I would like your testimony on 
whether or not it is common to have agreements with the 
various crafts engaged in construction which: contains 
provisions relating to the scope of the work to be per- 
formed by them? A. It is. 

Q. Iwill ask you whether or not, based on your experi- 
ence, that is common knowledge among those who are en- 
gaged in construction projects in this field? A. It is. 
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Q. Mr. Brown, you have testified that there were four 
units installed at St. Clair by United Engineers for Detroit 
Edison. Is that correct? A. Correct. 

Q. Mr. Brown, is it not true that—with respect to these 
four units—the pipe which came with the turbine had 
been—let me strike that and start over. Is it not true 
that the turbines which were installed at St. Clair were 

what is known as pre-run or pre-tested at the factory 

798 before they were delivered? A. I believe they were. 

Q. Would you please state briefly for the record 

what the term ‘‘pre-test’’ and ‘‘pre-run’’ means? A. It 

means setting the turbine up in the factory, and they bring 

steam leads over to it, and they usually install the oil 
piping, and put it through a test run. 


* * * * * * * * * * 


Q. Mr. Brown, with respect to these panel boards, 

these Clement boards, is it not true that there was 

no question raised about their installation? In fact, it 
was agreed they wouldn’t be installed until this entire 


dispute which arose in January came up about the West- 
inghouse pipe? A. That is true. I had an agreement with 
Tim McCarthy. is 


* * * * * * * * * * 


Q. (By Mr. Farmer) Now, Mr. Brown, let’s go 

over to the afternoon meeting with Mr. Bradshaw 

that was held in the Detroit-Leland Hotel, is that correct? 
A. That is correct. 

Q. I ask you, Mr. Brown, if that was not a friendly dis- 
cussion between you and Mr. Bradshaw? A. Yes. I would 
say it was friendly. 

-Q. You had known Mr. Bradshaw for a long time, had 
you not? A. Quite a while. 

Q. I will ask you, Mr. Brown, if Mr. Bradshaw did not 
say to you, in effect and in substance, that ‘‘If we are 
going to waive the breach of the agreement here at River 
Rouge we would like to know where we go from here.’’? 
A. I don’t recall that. 
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Q. Do you recall that Mr. Bradshaw said he was con- 
cerned about whether or not there were going to be further 
violations on other jobs? A. He referred to St. Clair. 
He was concerned about that. 

Q. Did he tell you that he was concerned about St. Clair 

because he wanted to know whether or not the 
803 National agreement which the UA had with the UE 

was going to be lived up to? A. He told me he was 
concerned about St. Clair because of the bids that Detroit 
Edison had asked for. 

Q. Did he ask you, Mr. Brown, whether or not Detroit 
Edison’s purchasing policy was going to be pursued at 
St. Clair as it apparently had been at River Rouge, without 
regard to the terms of your contract with the UA? A. Yes. 
He referred to Detroit Edison’s purchasing policy, and he 
asked me why they had changed it, and I told him I didn’t 
think it had changed. 

Q. Did he ask you whether or not Detroit Edison was 
going to continue the purchasing policy which would involve 
violations of the United Engineers’ agreement with the UA? 
A. Yes, he did. 

Q. What did you say? <A. I said we had no control over 
Detroit Edison’s purchasing policy; that we had a contract 
with The Detroit Edison to erect the equipment and the 
material. 

Q. You did not give Mr. Bradshaw any assurances that 
you would be able to live up to your contract on the St. 
Clair job, is that correct? A. I told him that we could not 
speak for Detroit Edison’s purchasing. 

Q. Did Mr. Bradshaw indicate to you it would be difficult 

for him to settle the River Rouge dispute unless 
804 there could be some assurance it wouldn’t occur on 
another job, specifically St. Clair? A. He did. 

Q. You think that was an unreasonable position, Mr. 

Brown? A. It seemed unreasonable to me at the time. 


cd 2 * * 3 . . * * 
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Q. (By Mr. Farmer) Let me ask you this, Mr. Brown: 
You never at any time told Mr. Bradshaw that the UA— 
that the UA-UE agreement had not been violated during 
this conversation? 


* * * * * * * * * * 


Q. (By Mr. Farmer) You never made any such 
statement, did you, Mr. Brown? A. No. 

Q. Now, Mr. Brown, you were aware of the fact at that 
time that your national agreement with UA contained pro- 
visions—procedure for settling disputes of this kind— 
were you not? 


” ” * * * * * * * * 


The Witness: The contract contained an arbitra- 
tion clause. 

Q. (By Mr. Farmer) It also provides, does it not, Mr. 
Brown, for taking these local disputes to the International 
officers of the union if they are not settled on a local level? 

Mr. Farkas: Mr. Examiner, I want to object to that. 
I think in the past the General Counsel— 

Mr. Farmer: These questions are purely preliminary. 

Trial Examiner: I will sustain the objection. 

Q. (By Mr. Farmer) I will ask you this, Mr. Brown: 
When you sent the wire to Mr. Schoemann you did so pur- 
suant to the provisions of your National agreement, did 
you not? A. That’s correct. 

Q. You were seeking to invoke the dispute-settlement 
provisions of that agreement, were you not? 


* * * * * i * * * * 


The Witness: I didn’t think of it from the legal 

standpoint. It is—it has always been customary if 

you can settle the thing on the local basis you do that, and, 
if not, go to the international. 

Q. (By Mr. Farmer) Yes. Now, Mr. Brown, as a matter 

of fact, you requested Mr. Bradshaw also to send a wire 

to Mr. Schoemann requesting the international’s interven- 
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tion to help settle this dispute, is that correct? A. Right. 
Q. And Mr. Bradshaw did send such a wire? <A. Yes. 


809 —s- Q. Let me ask you this: Prior—between January 

21st and January 29th did you issue any specific 
instructions to any of your supervisors with respect to 
Westinghouse pipe? A. No. Because the matter had been 
referred to the International on the 24th. 


* * * * * * * * * * 


810 Q. Now, I will ask you, Mr. Brown, if you recall 

during the course of the meeting—early in the meet- 
ing—the meeting of March 12th—Mr. Herrick and Mr. 
Jones and Mr. Saxton told you or made a statement that 
there was going to be an unfair labor practice charge filed 
with the NLRB on a secondary boycott, or words to that 
effect? A. Yes. That—I don’t recall who made the state- 
ment, but that was the purpose of it. 

Q. I will ask you, Mr. Brown, if the statement was made 
by one of those—or more—of those lawyers that there 
would have to be additional evidence to support the 
secondary boycott charge? A. Yes. 

Q. I will ask you specifically, Mr. Brown, if someone 
there—one of those lawyers present—did not say that as 
of that point, before anything else was done, that there 
was no legal basis for filing a secondary boycott charge? 

iMr. Farkas: Is that question as to whether or not 
811 anything was said? 
Mr. Farmer: Yes. 

Trial Examiner: Yes. 

The Witness: I don’t recall it that way. There was con- 
siderable discussion as to how to get the evidence. 

Q. (By Mr. Farmer) There was a discussion of the 
necessity of having more evidence? A. Yes. 

Q. Mr. Brown, you gave no instructions to the pipe- 
fitters with respect to the installation of the pipe? I mean, 
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now, the pipefitters, the non-supervisory employees on the 
job? A. No, I didn’t personally. 
* * * * * * * * * * 


Q. I believe, Mr. Brown, that Mr. Dallam went 
out on two occasions, from that meeting, to take 
certain steps, is that correct? A. Yes. 

Q. The first time he came back and reported he had talked 
to Mr. Kelley and who else? Stolliker? A. I think Kelley 
and Stolliker. 

Q. And about three pipefitters? A. That’s right. 

Q. Now, did he report what these conversations were? 
A. He did. 

Q. Now, Mr. Brown, did anybody at that meeting, when 
Mr. Dallam reported back, make the statement that he had 
not done enough to get the evidence necessary to file a 
charge? <A. Yes, in substance. 

Q. Who made that statement? Was that the general 
consensus? A. I would say it was the general consensus. 
There were so many statements made I couldn’t recall who 
made what. 

Q. So Mr. Dallam went out a second time, is that correct? 
A. That’s right. 


* * * * * * * * * * 


Q. Pursuant to the agreement which you had or 
have with Detroit Edison, is United Engineers the 
general contractor on St. Clair? <A. Yes. 

Q. Now, can you explain whether or not that encompasses 
the contract for the erection of the turbine unit 5? A. Our 
position is general contractors—it is such that we either 
might function in the supervision of the erection of any 
part of the plant, or we might do it with our own forces. 
That would be a decision of Edison to make. 

Q. You would do what with your own forces? A. Erect 
with our own forces. 

Q. Has that decision been made? A. No, I don’t be- 
lieve—as far as I know, it hasn’t. 
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Q. You have not been advised that United Engineers 
will be expected to supervise the erection of number 5 
turbine? A. No. 


* * * * s . * * * * 


816 Q. (By Mr. Farmer) Mr. Brown, what would be 
the status of United Engineers on the St. Clair 
project after July 15th? A. We will be through. Our 
contract is cancelled as of July 15th. 
Q. Do you know of your own knowledge whether or not 
the General Contractor has been employed to supersede 
you? A. I don’t know. 


” * * * * * 


817 Redirect Examination: 


Q. (By Mr. Farkas) Mr. Brown, when you testi- 
fied, with response to questions by Mr. Farmer, that you 
were not present when Mr. Dallam went around, what do 
you mean by that? A. What I meant, I didn’t go out of 


the office with him. 

Q. You did not accompany him? A. No. 

Q. Were you on the River Rouge project? A. Oh, yes. 

Q. Did you know what was going on? A. I did. 

Q. When Mr. Dallam went out to talk to Mr. Kelley and 
Mr. Stolliker and R. Evans, E. Evans and Nicholson—these 
three pipefitters on this first trip out—Mr. Brown, can you 
tell us whether or not there was pipefitting work to be done 
at that time? A. There was. 

Q. Was it being done? A. No. 

Q. As a matter of fact, that’s why Mr. Dallam went out? 

Mr. Farmer: I object to leading questions. 

Trial Examiner: All right. 
818 Q. (By Mr. Farkas) When Mr. Dallam went out 
the second time what is the fact as to whether or 
not there was pipefitting work to be done? A. Yes. 

Q. What is the fact as to whether or not it was being 

done? A. I didn’t get that. 
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Q. What is the fact as to whether or not the pipefitting 
work was being done when Mr. Dallam went out? A. It was 
not being done on the turbine. 

Q. This pipefitting work related to what? A. The tur- 
bine erection, Number 2 turbine erection. 

Q. That’s the Westinghouse turbine? A. Yes. 

Q. Incidentally, during the course of the meeting of 
March 12th and March 13th was Mr. Kelley present? A. 
No. 

Q. Do you recall your testimony with respect to January 
22nd conversation with Mr. McCarthy, January 22, 1957? 

Mr. Farmer: Mr. Examiner, I asked no question about 
that. 

Mr. Farkas: This is preliminary. 

Trial Examiner: He is only asking you if you recall. 

The Witness: On January 22nd? Well, I don’t re- 
member the 21st or 22nd. 

Q. (By Mr. Farkas) Do you recall coming in to work 

and getting a telephone call from Mr. McCarthy? 
819 <A. I do, yes. 

Q. Now, in response to a question by Mr. Farmer, 
you indicated that Mr. Bradshaw came out, in accordance 
with your request? A. Yes. 

Q. What necessitated that request, Mr. Brown? A. Tim 
McCarthy had told me on the 21st or 22nd, by telephone. 

Q. That was what? A. That they weren’t going to erect 
this piping. 

Q. And again, when you are talking about piping, what 
piping are you talking about? A. The Westinghouse 
piping. 

Q. Do you know of your own knowledge, Mr. Brown, what 
size piping was involved in that conversation between you 
and Mr. McCarthy, as to what piping was not going to be 
handled, what size piping? A. Are you talking about at 
the time I talked to him? No, I didn’t know. I hadn’t 
seen it. 

Q. During the course of your examination, with respect 


192 


to your conversation with Mr. McCarthy, insofar as it 
affected the installation of the Clement panel boards, Mr. 
Brown, during the course of your examination by Mr. 
Farmer you indicated that there was some sort of an agree- 
ment with Mr. McCarthy? A. That’s right. 

Q. What do you mean by that? What was the 
820 nature of this agreement? A. On December 31st 

we had a meeting at Detroit Edison Company, the 
Clement people were in there, and apparently Clement had 
been informed or said they had been informed by the UA 
they would not install the Boards, and the Clement people 
wanted to process the case as a secondary boycott case, 
and we talked about it at length, and I finally suggested 
that I be allowed to go to Tim McCarthy and see if I 
couldn’t work this thing out. I said I thought in all 
probability it could be worked out, so on January 2nd I 
went to Tim McCarthy, and he and I reached an agreement. 

Q. In other words, your answer to Mr. Farmer’s question 
related to your previous testimony involving the Clement 
panel boards on direct examination at the time you showed 
him the 1950 letter, that incident? A. That’s it. 

Q. Mr. Farmer inquired of you as to whether or not Mr. 
McCarthy mentioned the subject of jurisdictional problems 
at St. Clair, and I believe you indicated that he did. A. 
Yes. 

Q. He said there were some jurisdictional problems, is 
that correct? A. Yes. 

Q. Did he tell you just what those jurisdictional 
821 problems were? A. Not that day. 

Q. Was there any suggestion by Mr. McCarthy as 
to whether or not those jurisdictional problems ought to 
be processed through the grievance procedure of the con- 
tract? A. No. 

Q. Was there any mention at all of that? A. No. 

Q. As a matter of actual fact, were there any jurisdic- 
tional problems which were processed through a grievance 
procedure at that time? A. In Mr. McCarthy’s mind there 
were. We differ on that. 
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Q. Have you ever processed any jurisdictional problems 
through the grievance procedure? A. Not jurisdiction. 

Q. Involving St. Clair? A. Not jurisdictional problems. 
That goes to the joint board. 

Q. In connection with the question by Mr. Farmer on 
the unloading of the pipe and the working on the tee-piece, 
do you recall that? A. Yes. 

Q. Was there any other work done involving pipefitting 
work on Unit Number 2 at River Rouge? A. You mean as 

a result of that agreement? 
822 Q. Speaking of the Westinghouse piping? A. We 
unloaded the pipe, finished the tee-piece, and I 
believe unloaded some Westinghouse equipment. 

Q. Was there any other Westinghouse piping work that 
was done by the pipefitters, to your knowledge? A. No. 

Q. Now, Mr. Brown, this may be repetitious. I don’t 
know. But I am going to ask it, anyway. In the normal 
course of operations do you, as construction manager, ever 
find it necessary to issue direct instructions to your em- 
ployees, pipefitters now, because that is what we are in- 
volved with here, to do pipefitting work? A. No. We 
have a general superintendent on the job, and it would be 
his job to hand the orders down through the proper 
channels. 

Q. And.that is Mr. Dallam? A. Yes. 

Q. Mr. Brown, you testified that there was Westinghouse 
pipefitting work to be done at the time Mr. Dallam went 
out? <A. Yes. 

Q. You also testified that work was not being done? 
A. That’s right. 

Q. Had that work been done—that Westinghouse pipe- 
fitting work—would it have been necessary for Mr. Dallam 
to go out? A. No. 
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a witness called by and on behalf of the General Counsel, 
being first duly sworn, was examined and testified as 
follows: 


s * * s * 
S47 Direct Examination 


Q. (By Mr. Farkas) Will you state your full name, 
please? A. Walter Francis Oleksiak. 

Q. What is your address? A. 8938 Fox, Allen Park, 

Michigan. 
848 Q. What is your business address, Mr. Oleksiak? 
A. 1401—present time, 1401 Arch Street, Philadel- 
phia, Pennsylvania. 

Q. Are you employed at the present time? <A. Yes. 

Q. Where? A. United Engineers and Constructors, Inc., 
in Philadelphia. 

Q. In what capacity are you employed? <A. I am an 
assistant construction manager for United Engineers. 

Q. How long have you held that position? A. Since 
September of 1955—’56, rather. 

Q. Prior to that time what position, if any, did you 
hold? A. Construction superintendent for United Engi- 
neers and Constructors. 

Q. Where was that? A. At River Rouge plant, and at 
the St. Clair power plant for Detroit Edison Company. 

Q. Do I understand correctly there has been a change in 
your status within the past several months? A. Yes. 

Q. That has been a promotion to Philadelphia, is that 
right? A. That’s right. 

Q. Would you tell us, Mr. Oleksiak, what your authority 

and your responsibilities as assistant construction 
849 manager at River Rouge were? A. My authorities 
and responsibilities were the entire construction pro- 
gram under Gerald H. Brown, who was the construction 
manager. I assisted in all of the construction phases, and 


all of the work that was being done by United Engineers 
and Constructors for Detroit Edison Company. 

Q. How long have you been employed with United Engi- 
neers? A. 1939 to the present date. 

During the course of that employment has there been 
any particular kind of work with which you have been 
occupied? A. Yes. Primarily power house construction. 

Q. Would you tell us with whom you worked, insofar 
as your responsibilities were concerned, as assistant con- 
struction manager at River Rouge? A. With whom? 

Q. Yes. A. The entire program was under Gerald 
Brown. I assisted him; and of course the general super- 
intendent, our supervisors, our field engineers, our con- 
struction personnel, were under me. 

Q. And specifically what relationship did you have with 
Mr. Dallam? A. Mr. Dallam was our construction super- 
intendent. 

Q. And under whom did he work directly? A. He 
worked directly under me or Mr. Brown. 

Q. Now, have you worked at any other places for 
850 United Engineers, other than River Rouge? A. St. 
Clair, Michigan. 

Q. What were your responsibilities at St. Clair? A. I 
was construction superintendent. 

Q. As construction superintendent, were you there when 
the turbine generator units were installed? A. Yes. 

Q. How many of those units were installed under your 
general supervision? A. There were two General Electric 
units and two Allis Chalmers units. 

Q. Were you there at all times during the construction? 
A. I arrived at St. Clair when the Number 1 unit was 
approximately seventy per cent completed. 

Q. And remained there after that? A. Remained there 
after until final completion. 

Q. What, if any, responsibility or authority did you 
have with respect to Enrico Fermi? A. I am assistant 
construction manager of the Enrico Fermi plant for United 
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Engineers and Constructors, who are constructing part of 
this Enrico Fermi plant for the PRDC—Power Reactor 
Development Company—and part of it for Detroit Edison, 
on the turbine house. 

Q. Now, Mr. Oleksiak, you indicated that you were at 

St. Clair when the generator units 1, 2, 3 and 4 were 
581 installed? A. Yes. 

Q. During the course of your duties as Assistant 
Construction Manager for United Engineers, did you 
acquire any personal knowledge of the kind of piping and 
equipment that was installed and erected as part of those 
generator units? A. Yes. 

Q. Can you tell us with respect to Unit Number 1 
whether you know from your own knowledge, your own 
personal knowledge, whether there was any prefabricated 
piping that was part of the unit in Unit Number 1 at St. 
Clair? A. Yes. 

Q. And do you know where that prefabricated piping 
came from? A. Yes. 

Q. From where? <A. General Electric plant. 

Q. Do you know where that General Electric plant is 
located? A. Part of it is in Schenectady. 

Q. Can you tell us whether or not during the course of 
your operations and your duties at St. Clair you acquired 
any knowledge as to the sizes and kinds of piping that went 
to make up the turbine generator units? <A. Yes. 

Q. Now, specifically with respect to Unit Number 1, can 

you tell us the range in piping sizes that was con- 
852 tained in the turbine generator units? A. As fur- 
nished by the manufacturer? 

Q. Yes. A. From one half inch up to thirty. 

Trial Examiner: Was all of that prefabricated? 

The Witness: Yes. Not necessarily all of it was pre- 
fabricated. Some of it was mill run length pipe. A great 
deal of it was prefabricated. 

Q. (By Mr. Farkas) Do you know of your own knowledge 
how much of it approximately was prefabricated? A. In 
percentage? 
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Q. Yes. A. About ninety-five. 

Q. Let’s go back to that unit Number 1. With respect 
to the installation and erection of the piping which made 
up part of Unit Number 1, was there any difficulty with 
respect to the installation of that? A. Difficulty with 
whom? 

Q. With the pipefitters? A. No. 


* * * * 
Walter Oleksiak 
a witness called by and on behalf of the General Counsel, 
having been previously duly sworn, was recalled, examined 
and testified further, as follows: 


* * * * * * * * * * 


Q. (By Mr. Faraks) Mr. Oleksiak, at the time we took 
you off the stand to permit Mr. DiDuca to testify we were 
discussing the various turbine generator units at St. Clair, 
and I believe that you indicated that approximately ninety- 
five per cent of the piping in Unit Number 1 was pre- 


fabricated. A. That is correct. 

Q. Now, can you tell us with respect to that figure of 
ninety-five per cent whether that covers the range of piping 
to which you testified, namely half an inch up to thirty 
inches? A. That is correct. 

Q. And specifically does that include any piping, if you 
know of your own knowledge, which was two and a half 
inches and under? A. That is true. 

Q. You have any knowledge of approximately how much 
of that piping that was two and half inches and under is 

represented in that figure of ninety-five per cent, so 
881 far as Unit Number 1 is concerned? A. That would 

have to be a deduction on my part, and I might say 
about ten per cent. 

Q. Now, with respect to Unit Number 2 at St. Clair— 
that is an Allis Chalmers unit, is that correct? A. Yes. 

Q. Can you tell us whether or not any of the piping which 
was a part of Unit Number 2 was prefabricated piping? 
A. Yes. 
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Q. Where was that prefabricated? A. Allis Chalmers 
plant. 

Q. Where was that, if you know? A. Allis, Wisconsin. 

Q. Was that piping installed? <A. Yes. 

Q. Was there any diffeulty with respect to the installa- 
tion of it insofar as the United Association was concerned? 
A. None. 

Q. And approximately what percentage of piping at St. 
Clair, insofar as Unit 2 was concerned, was prefabricated? 
A. Approximately the same. Ninety-five. 

Q. What was the—what were the sizes of piping used in 
connection with that generator unit? A. The same as 
Number 1. They differed very slightly. 

Q. Would your percentage of piping which was 
882 two and a half inches and under be approximately 
the same? <A. Yes, sir. 

Q. As your figure for Number 1? A. Approximately the 
same. 

Q. Now, Mr. Oleksiak, will you tell us what the fact is 
with respect to Unit Number 3 at St. Clair? A. Unit 
Number 2 and Number 3 at St. Clair were identical. 

Q. They were both Allis Chalmers? <A. Yes. 

Q. They were identical turbine generator units? A. Yes. 

Q. Then, would what you have said with respect to 2 be 
equally applicable to Number 3? A. Yes. 

Q. Mr. Oleksiak, what is the fact with respect to Unit 
Number 4 at St. Clair? A. Unit Number 1 and Unit 
Number 4 at St. Clair are identical. 

Q. Would your testimony with respect to Unit Number 
4 be identical with that as it has been concerning 
Number 1? A. Yes. 

Q. Insofar as your duties as assistant construction 
manager at River Rouge were concerned, did you have 
any contact or connection with the grievance procedure 
used to settle disputes of various sorts that arose? A. In 

all crafts? 
883 Q. Generally speaking, in all crafts. A. Yes. 
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Q. And specifically with respect to pipefitters. A. Yes. 

Q. Can you tell us at what level of the grievance pro- 
cedure you would come into the picture? <A. Immediately. 

Q. And with whom would you have your contacts, if a 
dispute arose involving pipefitters? A. The man who 
started the question in the dispute. 

Q. Who would that be? A. The steward. 

Q. As a matter of fact, did you have any actual griev- 
ances which were processed involving pipefitters? A. None. 

Q. Would your grievance procedure be the same there 
as it would be for other crafts? A. It would, yes. 

Q. And if you couldn’t settle the dispute at the level 
at which the steward entered the picture, what would the 
next step be? A. Take it up with the business manager. 

Q. And who would that be? A. Tim McCarthy of Local 
636 in Detroit. 

Q. Would you have any contact with anyone else? 
884 A. Not at the local level, no. 

Q. Did you ever have any occasion to talk to Mr. 
Kelley? A. No. You are talking now on grievances? 

Q. Yes. A. Yes. 

Q. At what level does he come into the picture? A. In 
that he thought it belonged to him, the work was part of 
their jurisdiction, the pipefitters’ local felt as though it 
was their work and they were entitled to do same. 

Mr. Farmer: Just a minute. I understood the witness 
to testify there had been no grievances involving pipe- 
fitters. Am I correct about that? 

The Witness: He is talking about jurisdictional— 

Trial Examiner: The witness is making a distinction be- 
tween grievances and jurisdictional disputes. 

The Witness: Yes. 

Trial Examiner: As to grievances, you say there have 
been none involving pipefitters? 

The Witness: No. 

Trial Examiner: But apparently there have been juris- 
dictional disputes? 
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The Witness: That is true. 

Q. (By Mr. Farkas) In these instances where there have 
been jurisdictional disputes concerning the rights of pipe- 

fitters as against some other craft, with whom have 
885 you discussed the matter? A. The two crafts in- 
volved. 

Q. And insofar as the pipefitters are concerned, with 
what individuals have you discussed the matter? <A. Bill 
Kelley. 

Q. And if you couldn’t settle it with Bill Kelley what 
would the next step be? A. Then Tim McCarthy, business 
manager. 

Q. Have you ever had occasion to discuss jurisdictional 
disputes or differences where both Mr. Kelley and Mr. 
McCarthy were present? A. No. 

Q. You would deal with one or the other? A. Right. 

Q. Now, tell us, Mr. Oleksiak, whether or not in the 
course of your duties as Assistant Construction Manager 
you had any occasion to be familiar with the hiring prac- 
tices of pipefitters on the job. A. Yes. 

Q. What has that practice been with respect to hiring of 
pipefitters at River Rouge? A. Our practice has been es- 
tablished at River Rouge and pertains to fitters and other 
craftsmen, alike. 

Q. How does this practice work? Tell us about it. 
A. We ask Bill Kelley to get us any additional men that 
we need. We tell him our needs, how many we ought to 

have. 
886 Q. Then what happens? A. Bill Kelley would call 
the local business manager and tell him we need 
thirty-five, forty or fifty men. 

Q. About how long is it customary for you to wait to get 
those men? A. Oh, a couple or three days, if we know the 
men are available. If we know the men are not available 
and not in the area then that is a matter of difference. We 
may wait several weeks, sometimes. 

Q. If there are men in the area you say it is a matter of 
days? A. A matter of days. 
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Q. And has there been any occasion when you have con- 
tacted the Hall directly to get the men? A. Oh, yes. Many. 

Q. Have you had any oceasion when you have obtained 
pipefitters from some other source? A. Through the local 
business manager. 

Q. Without going through a representative of the Union? 
A. No. 

Q. Now, when you put in a eall for, say, twenty or thirty 
men to do pipefitting work, and they are sent out, do you 
have any contact with these twenty or thirty men? A. No, 
because we have a regular routine for signing these men 

up and putting them to work. 
887 Q. What is that routine? A. We set this routine 
up when we started the project, and it has been 
continued ever since. 

Q. What is that routine? A. They report to the time 
office. 

Q. Then what do they do? A. The time office personnel 
will eall a steward to come over after they have signed 
the men up, and carry the men, or instruct them how to 
get to the pipefitting office, to Bill Kelley, who then will 
assign them to their work. 

Q. Now, Mr. Oleksiak, will you tell us what the fact is 
with respect to your expectations of getting pipefitters 
when you put in a call for pipefitters through the Hall, 
either through Mr. Kelley or the business agent? A. We 
expect to get them within a couple of days. 

Q. And has that been consistently so over the years that 
you have been assistant construction manager? A. That 
has been consistently so, yes, except for occasions when 
we know men are not available in the area, and we then 
ask the business manager to use his good graces and con- 
tact business managers of other areas to have the men 
brought into this area, that we may get some use of them. 

Q. Now, Mr. Oleksiak, will you tell us whether or not, in 
the course of your duties as assistant construction manager, 
you received any notice of any kind concerning the ar- 


888 rival of piping on the job site at River Rouge? A. 

I would like to go back a little bit. Anything, regard- 
less of what it was, I received a notice prior to its arrival, 
coming on the job site. 

Q. Whom—from whom would you receive that? A. Our 
expediting department and our control room. 

Q. I take it from that that would be equally true of pip- 
ing? A. Anything and everything. 

Q. Now, can you tell us whether you know of your own 
knowledge of the arrival of the Westinghouse pipe on 
January 21,1957? A. Yes. Certainly. 

Q. Did you know of the arrival of that piping prior to 
January 21st? A. Yes. 

Q. How did you know of that? A. Expediting crew’s 
report from our people in Westinghouse. We had con- 
tacted them. I talked to the expediter personally. He 
promised me he was collecting enough of this pipe together 
to make a shipment of two carloads two weeks prior to its 
leaving the plant. 

Q. Who would be the individuals who would normally 
hear or know or be informed of the arrival of Westinghouse 
piping or piping of any kind? <A. On the day it arrived? 

Q. Yes. A. We have a regular procedure for 
889 that. 

Q. What is that? A. In that our warehouse man 
goes out at eight o’clock in the morning and looks on our 
receiving track where all our railroad shipments are placed. 
He gets the car numbers of material received and gets the 
papers on those shipments, identifies the material in there, 
and makes up a report immediately. That report is in my 
hands at eight-thirty. 

Q. Does anyone else get that report? A. That report has 
the usual distribution, all general foremen, all supervisory 
employees. 

Q. Would that include Mr. Dallam and Mr. Weiss? A. 
It would. 

Q. Would that include Mr. Kelley? A. Yes. 


203 


Q. How does Mr. Kelley get a copy of that report, if 
you know? A. He gets it from our warehouse. 

Q. Now, you have testified that you had knowledge of 
the arrival of Westinghouse pipe on January 21, 1957? 
A. Yes. 

Q. How much pipe arrived on that day? A. Two car- 
loads. 

Q. How do you know it was Westinghouse pipe? A. I 

examined it. 
890 Q. Personally? A. Yes. 
Q. Were there any arrivals of pipe after January 
21st, after the January 21st arrival? A. Yes. 

Q. When? A. January 24th. 

Q. And how much arrived then? A. One carload. 

Q. Did you say that was January 24th? A. Yes. 

Q. If I suggested the 28th would that be in any way 
correct?) A. The 28th might be the correct date. 

Q. And were there any carloads of piping or shipments 
of piping following that shipment? A. There were truck 
shipments of piping. 

Q. When did they arrive? A. February 1st, February 
4th. 

Q. What were they? A. Pipe received from Toledo Valve 
in Toledo, plus some machinery. 

Q. You say that came in by truck? A. Yes. 

Q. Now, do you know of your own knowledge, Mr. 

Oleksiak, what happened to the pipe which arrived 
891 on January 21, 1957? The Westinghouse pipe? 
A. On that day? 

Q. On that day. A. It stayed there. 

Q. What happened on the next day? A. It stayed there. 

Q. Do you know what that pipe was to be used for? A. 
That pipe was furnished by Westinghouse and was to be 
used on the erection of the piping for the Westinghouse 
turbine. 

Q. And that was Unit Number 2? A. Unit Number 2. 

Q. Do you know whether or not it was used for the 
erection of Unit Number 2? A. What date? 
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Q. Any time after January 21st? A. Up to what date? 

Q. Up to what date do you know of? A. The men re- 
turned to work on May 10th, and that’s what I’m thinking 
of. 

Q. From January 21st of 1957 to May 10th of 1957 was 
that piping used? A. No. 

Q. For the installation and erection of Unit Number 2? 

A. No. 
892 Q. Where was that piping? You say it was not 
used. Where was it? A. Stored in our storage yard. 

Q. Where is that? A. Adjacent to the road, which is the 
entrance road to the power house at River Rouge. 

Q. How do you know that? <A. I saw it there, and had it 
placed there. 

Q. You say you had it placed there? <A. Yes. 

Q. Are you familiar with the pipe that was stored there? 
A. Yes. 

Q. I hand you, Mr. Oleksiak, what has been received in 
evidence as General Counsel’s Exhibits 26(a), 26(b), 
26(d) and 26(e). Would you examine those photographs, 
please, and tell me, if you know, what they are photographs 
of? A. On examination of these photographs, this is the 
piping that was shipped in the cars and trucks for the 
Westinghouse turbine unit at River Rouge. 

Q. And how do you know that, Mr. Oleksiak? <A. 
Because I told them where to unload it. 

Q. Do you know of your own personal knowledge that 
these are pictures of that pipe? A. Yes, I told the 
photographer where to take the pictures. 

Q. Do I understand from your testimony those 

893 photographs are photographs of Westinghouse 

piping that was not installed but was stored in the 
yard? A. From January 21st to May 10th. 

Q. Now, you say that it was installed, or installation 
resumed, on May 10th? A. I assume that because I under- 
stand since I have been away that the steamfitters returned 
to work on May 10th. 
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Q. When did you leave River Rouge? A. May 7th. 

Q. Up to that time there had been no work on the West- 
inghouse piping? A. No. 

Q. Now, did you have any conversation or did you par- 
ticipate in any conversations with any representatives of 
United Association following January 21st, within the next 
few days after that? A. Yes. Mr. Gene Bradshaw on 
the 24th. 

Q. Where did that conversation take place? A. There 
were two conversations on that day. 

Q. All right, now, taking the first conversation, first; 
when did that take place? A. In Gerald Brown’s office at 
about nine o’clock in the morning, and on the job from 
nine o’clock until twelve-thirty. 

Q. And who was present? A. Where are you referring 

to? 
894 Q. Out in the field? A. Mr. Bradshaw, Tim 
McCarthy, Bill Kelley and myself. 

Q. Did you ask Mr. Kelley to be there? A. Yes, I did, 
on Mr. Bradshaw’s request. 

Q. Were you present during the entire conversation? 
A. Yes. 

Q. Tell us what took place there. Who opened the con- 
versation? First of all, Mr. Oleksiak, before you go into 
that, who spoke for the United Association? A. Where 
are you referring to? 

Q. In your conference that morning? A. In Gerald 
Brown’s office in the morning? 

Q. Yes. A. Gerald Brown opened the conversation. 

Q. Who spoke for the United Association? A. Gene 
Bradshaw. 

Q. Who did the speaking for United Engineers? A. 
Gerald Brown. 

Q. All right, sir. Tell us what took place there. You 
say Mr. Brown opened up the conversation? A. By 
greeting Gene Bradshaw. 

Q. Then what occurred? A. Gene Bradshaw said ‘‘We 
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have got a problem here, Gerry.’’ And Gene said ‘‘I would 
like to go out very soon and see that pipe, but I want 

to bring Kelley over’’, and he asked me would 
895 I call Kelley up and ask him to come over. I called 

Kelley and told him Gene Bradshaw and Tim 
McCarthy were here, and they wanted him in on the con- 
versations. Would he come over, and ‘‘Certainly”’ he said, 
**T will be right over’’. 

Q. All right. A. And then Gerry Brown asked Gene 
what was our problem, and Gene Bradshaw said, ‘‘ Well, 
Gerry, we have a gentleman’s agreement with Westing- 
house. | They are not living up to that agreement.”’ 

Q. What else? A. That agreement was any pipe re- 
quired jor needed for the testing of that turbine would be 
fabricated by them. Anything that was not needed for 
the test or the run-in of that turbine would be fabricated 
by an outside fabricator. 

Q. You are now telling us what Mr. Bradshaw said? 
A. Yes. 

Q. All right. Go ahead. A. ‘‘They have not lived up 
to that agreement, and I am anxious to go outside and see 
those two carloads of pipe. I am anxious to go up in the 
turbine house on the second floor and the first floor and 
see where this material is going to be placed, and I am 
also anxious to go and look where the panel boards are. 
I want to see where the panels that are required for the 
Number 2 unit—rather, Number 3 unit—are going to 

be. I want to see their relation. I want to see 
896 how much work our people have got on these panels, 

so before we can do anything here I would like to go 
out on the job and look things over.’’ 

Trial Examiner: This is Mr. Bradshaw speaking? 

The Witness: Mr. Bradshaw speaking, yes. So Mr. 
Brown and Gene Bradshaw, he said to Gene Bradshaw, 
**All right, go on out and look things over, and I would 
like to get a chance to talk to you and see what we can do 
to straighten this thing out’’, so Mr. Bradshaw says, 
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‘‘Well, let me go out and see what I have got here, and I 
will try to get back to you.”’ 

Q. (By Mr. Farkas) Who went out? A. Gene Brad- 
shaw, Tim McCarthy, Bill Kelley, Walter Oleksiak. 

Q. Now, Mr. Oleksiak, can you tell us whether or not 
there was any discussion prior to the time you went out 
with respect to the cause of the problem or what the 
problem was? A. No. At that time there was no dis- 
cussion on the cause of the problem or what the problem 
was, because Gene wanted to make sure he knew what the 
problem was, and he wanted to see the pipe. 

Q. And you went out and looked at the pipe, is that 
right? A. Yes. 

Q. Who was in the group that went out to look at the 
pipe? A. Gene Bradshaw, Tim McCarthy, Bill Kelley 

and Walter Oleksiak. 
897 Q. Where did you go? A. The two carloads of 
pipe were placed adjacent to the west end entrance 
of the turbine house, a track which is called the trans- 
former track. 

Q. What did you do when you got there? A. The two 
ears were parked there and I took the men over and we 
climbed up and looked inside the two cars, examined all 
of the pipe, and looked all of the pipe over very 
thoroughly. 

Q. When you say you examined all of the pipe and 
looked it over thoroughly, just exactly what do you mean? 
A. How it was made, how it was loaded, size, what size they 
were, different types of pipe. Low pressure, high 
pressure. 

Q. How much of that pipe would you say you covered 
as far as inspection was concerned? A. Pretty near all 
of it. 

Q. Did you check any pieces in particular? A. Check 
them for what? 

Q. How they were made and the other points that you 
say you went out to consider when you looked at them? 
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A. Yes, how the welds were made, what type of end con- 
nection was on them. 

Q. Was there any discussion at this time, was there any 
conversation going on while you were going over the car- 

load, looking at this piping? A. Yes. 
898 Q. Did Mr. Bradshaw say anything? A. Gene 
Bradshaw wanted to know how much of this pipe was 
needed for testing the turbine. 

Q. What did you say? A. ‘‘I don’t know.”’ 

Trial Examiner: You told him that you don’t know? 

The Witness: That’s what I told him. 

Q. (By Mr. Farkas) What did he say, if anything? 
A. He wanted to know how much was needed for the testing 
of the turbine, and I don’t know. 

Q. Was anything else said when you said you didn’t 
know? A. He thought I should know. 


* * * » * * * * * * 


904 Q. Now, tell us when the second conference oc- 
905 curred on that day. A. The afternoon of the same 


day. 
Q. Where was that? A. Detroit-Leland Hotel 
lobby. 

Q. About what time? A. Approximately three-thirty. 

Q. Who was present? A. Gerald Brown, Tim McCarthy, 
Gene Bradshaw and myself. 

Q. Was Mr. Kelley there? <A. No, sir. 

Q. Do you know who arranged the conference? A. No, 
I do not. Gerry Brown told me ‘‘We have a date down- 
town with Gene Bradshaw.’’ 

Q. How did that conversation open up, and what was said 
there? A. We came there, and Mr. McCarthy and Gene 
Bradshaw were in their room. Gerry called them on the 
house phone and told them we were downstairs. Gene 
told Mr. Brown, ‘‘1’ll be right down. We will meet you 
in the lobby.’? We pulled up four chairs in the lobby, 
where we could get together and talk in a group, and 
Gerry opened up the conversation with wanting to know, 
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‘‘Well, what is this all about?’’ He said, ‘‘We have never 
had any trouble with turbine piping, turbine erection, 
before. Why are we making a distinction today on the 
Westinghouse unit?’’ 
Q. What did Mr. Bradshaw say? A. Well, ‘“‘Well, 
906 Gerry, we have had an agreement with Westinghouse 
with the piping that is needed for the turbine in 
their test that that would be fabricated by them, with no 
question on our part. They have not lived up to that 
gentleman’s agreement, and we are going to have to do 
something about it. We are going to have to go the entire 
way, and also, Gerry, the agreement you have worked out 
with Tim McCarthy on the erection of the panel boards, 
we cannot go along with that.”’ 

Q. Now, Mr. Oleksiak, did Mr. Bradshaw say anything 
to you?’ A. This conversation was to Gerry Brown, my- 
self and Tim McCarthy. 

Q. All right, sir. What else occurred there? A. And 
Gene said, ‘‘We have got to get this thing straightened 
out, It is entirely too big for me. It is something you 
are going to have to take up with the International. How 
you do it I don’t know, but we have got to do something 
to get them in on this.’? We went on talking about why 
the turbine unit—‘‘We were doing nothing, absolutely 
nothing different than we did on the 1, 2, 3 and 4 units at 
St. Clair. We were doing nothing, absolutely nothing, 
different on the Number 1 unit at River Rouge than we 
are going to do now. Why the sudden change?”’ 

Q. What did Mr. Bradshaw say? A. He didn’t know 
the reason for that. 

Q. Now, have you related to the best of— A. No, there 

was more to that. 
Q. All right. Tell us what else took place. A. 
Gene Bradshaw went on to say ‘‘Gerry, I think we 
can get this pretty well thrashed out and squared away 
very easily. There is no problem to it. I am not worried 
too much about these two carload of pipe. That, in it- 
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self, is only a small and very minor issue. The issue at 
stake, and the big thing that we are interested in, how 
will Detroit Edison make their purchases on piping for 
the coming two units, Number 5 and 6, at St. Clair?’’? He 
said, ‘‘We are vitally interested in the piping. We are 
vitally interested in the panel boards. Certainly today 
there is no question about panel board people who are 
qualified and who are using our men to meet any com- 
petition that Detroit Edison may have, and get them a fair 
price for their product. Certainly the contractors today 
who are fabricating this pipe, there are enough of them 
in the area within the United States that can give them 
the competition they want to get a fair price on the piping 
fabrication. We have heard that they are going out to a 
non-United Association piping fabricator and ask that he 
bid on this pipe. That disturbs us very much. Now, if 
we could have from you some assurance, some idea that 
this piping would not go to him, and would go to a fair 
contractor, I am sure the question on Westinghouse piping 
ean be solved very easily.” 

Now, I entered the conversation, and I wanted to know 

just how could we give him that assurance. I 
908 pointed out to him, “You must remember, Gene, 

the one thing we do not have, and that is the pur- 
chasing of any of this material. We do not buy anything. 
Nothing. That is all purchased by Detroit Edison, and 
we are general contractors who erect only. We furnish 
nothing.”? Gene said, ‘Well, I know that, Walt, but if 
you could get from the purchasing department someone 
in whom you would trust to pass the word down to me, I 
am sure I would take it and return with that information 
and see what I could do about straightening out this piping 
on Westinghouse.”’ 

I said, I said to Gene, ‘‘Gene, that’s foolish. I don’t 
know anyone in Westinghouse. I am employed by Detroit 
Edison. They couldn’t tell me anything. How could I 
pass anything on to you? Iam here to do a job, and that’s 
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all I am interested in. I can’t get from any one of those 
an assurance that they will make their purchases to meet 
the agreement you talk about. That’s impossible. We 
can’t do it.’’ 

Trial Examiner: When you referred to Westinghouse 
did you mean Westinghouse or Detroit Edison? 

The Witness: I am sorry. Detroit Edison. 

Q. (By Mr. Farkas) Was that it, in substance? A. No. 
We kicked around the panel boards. 

Q. What was said about the panel boards? A. We 
made agreement with Tim McCarthy and resolved our 
problems on the panel boards, and he went on to say ‘‘I 

can’t go along with that agreement that you made 
909 with Tim. I am going to have to back up on it. 

T am not satisfied, and I am going to have to report 
that to our superiors.’ I brought the question to him, 
then, ‘‘Well, I am interested in getting these two carloads 
of pipe unloaded, and there will be more, and there will 
be more also in the way of truck shipments.”? ‘‘Well, I 
don’t know what to tell you, Walt, but do this: Let’s set 
up this meeting with Washington. Let’s see what we can 
do to get this meeting together, and let your superiors and 
my superiors get together to see what we can do to work 
this thing out’’. So then Gerald Brown asked him would 
he consent then to send a telegram to Mr. Schoemann 
requesting such a meeting be set up between Mr. Schoe- 
mann and our Mr. Frank L. Johnston. Gene left the room 
and went upstairs, came down again, and said, ‘‘I sent 
the wire’’, and Gerald Brown asked him for a copy of 
the wire, and he said, ‘‘No, I can’t give you a copy of the 
wire, but I will give you a confirmation that I have sent 
the wire.’”? Then Gerry said, ‘“‘Okay, Gene, as long as 
vou have sent the wire, and I can get that confirmation 
that you have sent this wire requesting this meeting, I am 
satisfied.”’ 

Q. What happened next? A. I asked Gene what we 
could do on unloading the pipe. “‘Can’t do anything, 
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Walter’’, and then I asked, ‘‘What are we going to do 

about St. Clair? There is going to be material coming in 

at St. Clair.” Tim McCarthy then pointed up, spoke up 
and said, ‘‘I don’t think we dare do anything, and 

910 I don’t think we are going to give you any men for 
St. Clair until this thing is squared away.’’ 

Q. Is that, in substance— A. Well, we talked about 
what did St. Clair have to do with River Rouge. 

Q. What did Mr. Bradshaw say to that? A. Mr. Brad- 
shaw said ‘‘That’s up to you and Tim McCarthy, Tim 
McCarthy, whatever you want to do’’, and Tim said, 
‘“Well, I don’t want to do anything that will be wrong, 
and for that reason I’m not going to give you any men 
for St. Clair.’’ 

Q. All right. Have you now related in substance what 
took place there, or was there something else? A. That’s 
about it. 

Q. And to the best of your recollection you have now 
told us the substance of the conversation? A. That was 
the entire conversation. 

Q. Mr. Oleksiak, was there any discussion that you can 
recall with respect to whether or not the piping was pre- 
tested? The Westinghouse piping was pre-tested? <A. 
Gene Bradshaw asked me how much of this had been pre- 
run. 

Q. What did you say? A. “‘I don’t know’’. And how 
much was pre-tested also, and ‘‘I don’t know’’. I would 
like to point out one thing; That if this piping were used, 
and if it were used and then cut off, and the welding ends 

re-machined, and the piping re-pickled, it would 
911 take an expert to find out how it had been used 
unless you were at the plant. 

Q. Now, Mr. Oleksiak, was there any reference to the 
Detroit Edison’s purchasing policy in that conversation? 
A. Oh, ves. Sure. 

Q. What was that? A. Well, he wasn’t interested in two 
carloads of pipe. 
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Q. Who is ‘‘he’’? A. Gene Bradshaw. That’s a small 
problem. ‘‘We could square this away easily, if I only 
knew about the purchasing policy for St. Clair.’’ I played 
as though I didn’t understand it, and I asked Gene, I said, 
‘‘What do you mean?’’ ‘‘Well, they are going out in the 
open market and buying pipe fabricated from non-union 
fabricators.’’ 

Q. Was there any name mentioned in connection with 
that? A. No. No names. 

Trial Examiner: With respect to this piping that Mr. 
Bradshaw wanted to know how much of it was pre-tested 
or pre-run— 

The Witness: Yes. 

Trial Examiner: —will you explain for the record, 
although it may have been explained before, just what 
that means? 

The Witness: Pre-testing pipe, for the record, a piece 

of pipe was fabricated, and maybe it has a right- 
912 angle degree bend on it, and after the pipe is 

assembled it is put into two pieces, the valves at 
each end are closed off and pressure is put on there to 
equal the pressure the pipe is going to be used for, and 
if that pressure is put on there and the welds hold, then 
they know the pipe is okay and will so mark it ‘‘okay’’. 

Trial Examiner: He wanted to know whether this pipe 
had already been tested by Westinghouse. 

The Witness: Tested by Westinghouse? Unless you 
were at the factory there is no way of you knowing that 
pipe was tested. We assume it is. 

Q. (By Mr. Farkas) Now, was there any statement by 
Mr. Bradshaw or Mr. McCarthy, or any discussions, 
specifically with respect to the Westinghouse piping which 
had come in on January 21, and what was going to happen 
to that? A. That was the reason of the meeting, to find 
out what was going to happen to it. 

Q. What did Mr. Bradshaw have to say about that? 
A. He couldn’t do anything until this meeting was held. 
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Q. Which meeting? A. Between our people, United 

Engineers and Constructors, and the United Association. 

Trial Examiner: The meeting you are referring to was 
the one with the people in Washington? 

The Witness: Yes. 

913 Q. (By Mr. Farkas) Did Mr. McCarthy have any- 

thing to say about what will happen on piping that 

came in on January 21st? A. ‘‘We can’t touch it, 

Walter. We are going to let it stay there until this meet- 

ing.’’ But I would like to point out the men did not stop 

working on the pipe up on the turbine floor until the 28th. 

Q. How do you know that, Mr. Oleksiak? A. The 
morning I went out there, and I didn’t see any men there. 

Q. On the 28th of January? A. Yes. 

Q. Where did you go? A. I talked to the erector, and 
I said, ‘‘Where is the fitters?”’ 

Q. Who was the erector? A. Lester Smith. 

Q. You said what? A. I said to him, ‘‘Where are the 
fitters?”’ ‘*I don’t know. They all left this morning.’’ 
And I said, ‘‘What happened?’’ ‘‘I don’t know.’’ I went 
downstairs, and coming out—it was time for lunch, and 
so I went to lunch—and I came back, and I asked our 
supervisor what happened to the fitters working on the 
pipe. ‘‘They all quit’’. 

Q. Your supervisor is who? A. Gene Weiss. 
914 Q. He is the piping superintendent? A. Piping 
superintendent. 

Q. He said what? A. He said, ‘‘They all stopped 
working on the pipe.’’ 

Q. Did he tell you why? A. ‘‘What about the tee-piece 
and the coolers?”’ and he said ‘‘I don’t know. They all 
stopped.’ 

Q. Did he tell you why? A. No, he didn’t know. 

Q. What, if anything, did you do about it? A. I asked 
Lester Smith what happened, and he said he talked to 
the foreman and the foreman said they weren’t going to 
do anything until this meeting that was coming up in 
Washington. 
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Q. Now, that was on the 28th of January? A. Yes. 

Q. Did you have any conversation with any representa- 
tive of the United Association concerning this Westing- 
house piping following January 28th? A. Yes. 

Q. When was that? A. The 30th. 

Q. With whom did you have a conversation? A. Bill 
Kelley called me in the morning at about eight o’clock and 
said he was going to try to get a three-way conversation 

between myself, Kelley and Tim McCarthy. 
915 Q. Did he give any reason for that? A. He said 
‘We are going to try to get this pipe thing settled.’’ 

Q. What did you say? A. I said ‘‘Fine.” I said “I 
will get our telephone operator and when Tim McCarthy 
calls in we will set up a three-way conversation.”’ 

Q. Was a three-way conversation set up? A. Yes. 

Q. When? <A. Oh, about nine-thirty that morning. 

Q. Where were you? A. In my office. 

Q. Where was Mr. Kelley? A. In his office. 

Q. Where was Mr. McCarthy? A. I assumed he was in 
his office. 

Q. Do you know if he was on the River Rouge site? 
A. He was not on the job site. 

Q. Who initiated the call? A. Mr. McCarthy. 

Q. He called you? A. Yes. 

Q. What did he say? A. ‘Walter, here is what we are 
going to do on this pipe.”’ 

Q. Incidentally, Mr. Oleksiak, had you spoken to 
916 Mr. McCarthy before on the telephone? A. No. 
Q. Did he tell you who was calling? A. Yes. 

Q. And what did he say? A. ‘Well, Walter, here’s 
what we are going to do on the piping.”” He said, ‘All of 
the pipe that is in those cars we are going to move in our 
storage yard and unload them there and leave them in the 
yard.’? T said, ‘Tim, how about the piping that is coming 
in on additional cars?”? ‘‘That will be the same way, 
Walter. All of that piping will be taken in the storage 
yard and unloaded in the storage yard.”? I said, ‘‘Well, 
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now, there are some truck shipments of piping that are 
coming in,’’ and I said ‘‘Also they will have machinery 
on them. Our expediting reports indicate they are coming 
on the first of February, the 4th of February and the 
llth of February. What about that?’’ and he said, ‘‘If 
it is pipe it will be unloaded in the yard. If it is 
machinery and parts of machinery’’ he said, ‘‘if it is mine 
or our jurisdiction we will unload it in the power house.”’ 

Q. What, if anything—go ahead. A. I asked him then, 
‘‘What about the panel boards?”’ ‘‘I have got no in- 
formation on the panel boards. I don’t know anything’’. 
He said, ‘‘But that’s what we are going to do, Walter’’, 

and I said ‘‘Okay, Tim. Thank you very much.’’ 
917 And I asked Bill Kelley, I said, ‘‘Bill, can you hear 

everything fine?’’ and he said, ‘*Yes’’, and I said, 
“Fine, I will write up a memo on that and send it over to 
you for your criticism, and if it is all right we will issue 
at;?? 

Q. Now, have you related the substance of the con- 
versations? A. Yes. And I wrote a memo on it, and Bill 
Kelley looked it over, and he agreed it was right, and I 
signed it and issued a letter. 

Q. Do you recall whether or not there was any discussion 
in that conversation, that three-way conversation, con- 
cerning the tee-piece? A. Oh, yes. The men on the tee- 
piece would return to work. 

Q. What about the cross-under? Was there any 
reference to that? A. The men on the tee-piece only would 
return to work. 

Trial Examiner: You say Mr. McCarthy said he knew 
nothing about the panel boards? 

The Witness: He knew nothing about the panel boards 
at this! time, no. We expected some panel boards to be 
unloaded, and part of our conversation at the Detroit- 
Leland was if these things come in they would have to 
decide what to do then. We have a copy of that memo, I 
am sure, here, that would give you everything. 
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Q. (By Mr. Farkas) Mr. Oleksiak, what, if anything, 

was said with respect to the rest of the Westing- 

918 house piping? A. ‘‘We are not going to touch any 
of it until this meeting with Washington.”’ 

Q. Who said that? A. Mr. McCarthy. 

Q. Did Mr. Kelley participate in the conversation in 
any way? A. This is the telephone conversation we are 
referring to? 

Q. Yes. That’s correct. On January 30th. A. No. 

Q. Can you tell us whether or not there was any dis- 
cussion with respect to the arrival of the steam chest 
vacuum pumps and valves? A. Yes. 

Q. What was that? <A. ‘‘They did not come under this 
agreement. I don’t understand why you worked on them.”’ 

Q. Who— A. Lester Smith to Bill Kelley. 

Mr. Farmer: Just a minute. 

The Witness: You are talking about which now? 

Q. (By Mr. Farkas) January 30th. A. No. You 
brought something in that was not on January 30th. 

Q. That’s what I am asking you. Was there any con- 
versation on January 30th about steam chest vacuum 

pumps and valves? A. I said any of the machinery 
919 would be unloaded in the power house, and if it was 

piping it would be unloaded in the yard. That was 
part of his conversation. 

Q. Now, Mr. Oleksiak, you indicated that Mr. McCarthy 
said the piping would be unloaded in the yard and the 
equipment would be taken inside and so on. Who deter- 
mined this? A. Who determined what? 

Q. Where the piping was to be and where the equipment 
was to be unloaded? A. I determined the equipment. I 
didn’t want any of the equipment stored in the yard. 

Q. Who determined where the piping would be unloaded? 
A. You mean exactly where in the yard? 

Q. No, where—whether it would be in the building or 
outside the building. A. Tim McCarthy said ‘‘in order 
not to have any trouble we are not going to put any of 
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this piping in the turbine house; we are going to unload it 
in the yard; so let’s find a place there and we will set up 
a stock pile.’’ 
Q. Can you tell me whether or not that conversation— 
I am speaking of the January 30th conversation—whether 
there was any reference to hydrogen piping, hydrogen 
control piping or the hydrogen coolers? A. This is 
January 30th? The men who were working on the tee- 
piece were returned to work, and they were going to do 
nothing on any other piping until this meeting in 
920 Washington. That included all of the work the 
men were doing prior to that date. 
Trial Examiner: The question was whether there was 
any discussion on that. 
The Witness: None. 
Trial Examiner: Did somebody say what you just said? 
The Witness: This was what Mr. McCarthy said. ‘‘The 
men would return to work on the tee-piece.”’ 
Q. (By Mr. Farkas) Now, you say you asked Mr. 
Kelley 'if he had heard all of this? A. Yes. 
Q. Whether he had heard the entire conversation and 
Mr. Kelley told you that he had? A. Yes. 
Q. What did you say to him after that? A. I said ‘I 
will write this up in a memo and send it over to you.”’ 
Q. Did you? <A. Yes. 
Q. You say you sent it over to Mr. Kelley? A. Yes. 
Q. How did you send it over to him? <A. Our typist. 
Q. Took it over? A. Brought it over personally. 
921 He looked at it and read it, and the boy came back 
and said ‘‘Bill Kelley said it is fine. Go ahead 
and sign it.’’ 


926 Q. (By Mr. Farkas) Mr. Oleksiak, you will recall 

vesterday afternoon we were discussing the arrange- 
ments which had been made on January 30th for the un- 
loading of the pipe and the resumption of work on that 
tee-piece and the cross under. Now, can you tell us whether 
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or not following your three-way conversation, the pipe 
was in fact unloaded? A. Yes, the pipe was unloaded and 
the men who were working on the tee-piece returned to 
work. 

Q. And was that work completed, do you know? A. 
Immediately. 

Q. Do you have any knowledge as to how the instruc- 

tions for unloading the pipe on January 30th was 
927. transmitted to the pipe fitters? A. Yes, the in- 

structions were transmitted through my memo to 
our supervisor Gene Weiss. He, in turn, to Bill Kelley, 
and Bill Kelley to the proper men. 

Q. Did you have any conversation with Mr. Weiss con- 
cerning that? A. No, I did not. The memo served for 
that purpose. 

Q. Now can you tell us whether or not on January 21st, 
at the time the Westinghouse pipe came in, whether there 
were any pipe fitters working on the hydrogen cooler and 
hydrogen piping? A. Yes, there were. 

Q. Do you know whether or not that work was—strike 
that. I believe you testified yesterday on January 28th 
Lester Smith informed you that work had stopped? A. 
Yes, all work by the steam fitters had stopped. 

Q. Now on January 30th what is the fact as to whether 
or not the work on the hydrogen coolers and the hydrogen 
piping resumed? A. That was not resumed. 

Q. Do you know when, if ever, that work was resumed? 
A. Only by the fact that the men returned to work on the 
10th of May, and I assume from that. 

Q. Now, what, if anything, was done with respect to the 
panel boards as a result of the January 30th discussion? 

A. Nothing. 
928 Q. Were there any panel boards in at that time? 
A. No, there were none delivered at that time. 

Q. As assistant construction manager for United Engi- 
neers, that is prior to the time that you left River Rouge, 
did you have any duties or responsibilities in connection 
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with Enrico Fermi at Monroe, Michigan? A. Yes, I was 
assistant construction manager covering that program 
also. 

Q. And as assistant construction manager with respon- 
sibilities at Enrico Fermi did you acquire familiarity with 
the project and what was going on there? A. Yes. 

Q. Can you tell us whether you know of your own knowl- 
edge what the make or manufacture of the turbine is that 
is part of the conventional portion of that plant there, that 
is the Edison portion as distinguished from the power 
reactor portion? A. I know that a formal order has been 
placed with the turbine, one of the turbine manufacturers 
for delivery of the turbine of 450,000 KW capacity. 

Q. Do you know the name of that manufacturer? A. I 
am not sure of the name of the manufacturer without 
looking it up on the records. I would have to refer to those 
records. We have that information in our file. 

Q. Well, now, how would it be necessary for you 

929 to obtain that information from your records? Do 

you have anything with you that could refresh your 

recollection as to that? A. No, on the 7th of May when I 

left River Rouge for my new assignment in Philadelphia, 

I left all of those records for my successor, Alton Ruehle, 
and he has those in his possession now. 

Mr. Farkas: Mr. Examiner, I think this is of sufficient 
importance so that the witness should have an opportunity 
to check that. 

Mr. Farmer: Mr. Farkas, do you know? 

Mr. Farkas: Yes, I think—may we go off the record? 

Trial Examiner: Off the record. 


(Diseussion off the record.) 


Trial Examiner: On the record. 

Mr. Farkas: Mr. Examiner, as a result of an off the 
record discussion, I understand that Mr. Farmer will 
stipulate to the fact as supplied by Mr. Green and cor- 
roborated by the witness that the manufacturer of the 
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turbine generator at Enrico Fermi, the Edison portion of 
the plant, is Allis Chalmers. 

Mr. Farmer: Yes. 

Trial Examiner: You so stipulate? 

Mr. Farmer: Yes. 

Mr. Farkas: May we go off the record and try to work 

out another stipulation? 

930 Trial Examiner: Off the record. 


(Diseussion off the record.) 


Trial Examiner: On the record. 

Mr. Farkas: Mr. Examiner, as a result of an off the 
record discussion, I propose the following stipulation 
which I understand is acceptable, subject to checking by 
counsel for the respondents, that the turbine generators 
one and four at St. Clair, one at River Rouge, and five at 
St. Clair are all of General Electric manufacture. In 
other words, the manufacturer is General Electric Cor- 
poration, and that the employees of General Electric 
engaged in the manufacture of those turbine generators 
are represented— 

Mr. Devaney: May we make a slight correction? 

Trial Examiner: Off the record. 


(Discussion off the record.) 


Trial Examiner: On the record. 

Mr. Farkas: I have been advised, Mr. Examiner, of a 
correction here, and both parties agree to this, so that I 
wish to revise my stipulation to this extent, that the em- 
ployees of General Electric who were engaged in the 
fabrication of pipe which is a part of the turbine 
generator are represented, all piping sold in connection 
with the turbine generator unit, are represented by the 
Jnited Association and have been at all times material 
hereto; that the turbine generators at St. Clair, number 
two and three, at River Rouge number three, and at 

Enrico Fermi, Monroe, Michigan, are manufactured 
931 by Allis Chalmers; that the employees of Allis 
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Chalmers who are engaged in the fabrication of all 
piping which makes up a part of the turbine generator 
have been and are at all times material hereto represented 
by the UAW-AFL-CIO. 

Trial Examiner: UAW? 

Mr. Farkas: United Automobile Workers, AFL-CIO. I 
think the stipulation with respect to the Westinghouse 
turbine generators, two at River Rouge, and six on order 
at St. Clair have already been entered into on the record. 

Trial Examiner: Is that agreeable? 

Mr. Devaney: With two minor corrections. I believe 
Mr. Farkas used the word manufactured when he referred 
to pipe.| I don’t believe that is correct. I think he means 
fabricated. 

Mr. Farkas: I thought I said fabricated. 

Mr. Devaney: Also he said the UA and I think he means 
the local unions of the United Association, and if that is 
agreeable— 

Mr. Farkas: Not having the information as to the 
specific local, it would be the local affiliated with the United 
Association. Would that be correct? 

Mr. Franklin: That’s on General Electric? 

Mr. Devaney: That is correct. 

Trial Examiner: With those corrections, is that agree- 
able? 

Mr. Devaney: Yes, if we may go off the record for just 
a minute. 


* * * * * * * s e * 


940 Q. Do you recall Mr. Bradshaw saying to Mr. 
Brown when he returned to Mr. Brown’s office, or 

at the meeting at the Detroit Leland Hotel in the afternoon 
that this pipe has not been pre-run? A. He asked me the 
same question. 

Q. Did he make that statement that it had not been pre- 
run? <A. He did not. 

Q. You say he asked that question? A. He asked me 
how much of the pipe had been used in the testing of the 
turbine. 
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Q. And what did you say? A. ‘‘I didn’t know.”’ 

Q. Did he ask Mr. Brown that question? <A. I don’t 
think so. 

Q. Do you recall Mr. Bradshaw said ‘‘Mr. Brown, this 
pipe has not been pre-run, pre-tested”’, and Mr. Brown 
said to the effect that is correct? A. At the morning 
meeting Gene Bradshaw said to Mr. Brown, ‘‘Much of 
this pipe has not been used in testing of the machine, and 
I want to go out and see it.’” And what did Mr. Brown 
say? <A. ‘He didn’t know how much.’’ 

Q. I am not asking you what he knew. I am 
941 asking you what he said? A. He said ‘‘I don’t 
know.’’ 


* * * * * * * * * 


Q. Mr. Oleksiak, did you ever have occasion while 
you were on the St. Clair job, and on the River 
Rouge job to have discussions conversations with 

officials of Detroit Edison with respect to the existence and 
the terms of your labor agreements? A. Specifically, all 
or any one? 

Q. All, or any. A. At the River Rouge job on one. I 
don’t remember the date. There was a question for the 
piping on the number 3 unit. 

Q. Do you know approximately when it was, Mr. 
Oleksiak? A. Sometime late fall. 

Q. What year? A. The year before, ’56. 


* * * * * * * * * 


Q. Now, what was the question that you discussed? A. 
They had some pipe that was going to be late. 

Q. This is pipe fabricated, prefabricated by Dravo 
Corporation? A. Yes. 


° * * * * * * * * 


957 Q. Now, Mr. Oleksiak, during the course of that 
conversation, I believe you stated there was some 
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discussion of your labor agreement. Was that the labor 
agreement as to the piping with the UA? A. Yes. 


te * * * * * * * * * 


958 Q. Mr. Oleksiak, you stated there was a shipment 
of prefabricated pipe coming in from Dravo Cor- 
poration. A. No I didn’t say that. 

Q. What is the fact on that? A. I said we were talking 
about the schedules of the shipment of the pipe. 

Q. And it was going to come in behind schedule, is that 
right? |A. They were late and going to be late. 

Q. Now, you also testified in the discussion of that 
problem there was a discussion of the labor agreement with 

the UA? A. Yes. 
959 Q. Now, I am asking you what that discussion 
was? <A. That pipe that is fabricated on the job 
site after the March 7th date, shall be done by field forces 
of dimensions of below four inch, unless this pipe could 
be delivered prior to that date. 

Q. That is the pipe to be delivered prior to March 7, 
1957. It would be in violation of the agreement with the 
UA. Was that the discussion? A. That’s right. 

Q. In the course of that discussion, you discussed the 
provisions of the UA 1947 agreement, and also the 756 
agreement, is that correct? A. No, we did not. 

Q. Mr. Oleksiak, let me ask you this. Wasn’t there— 
when you are referring to the March 7th date, you are 
speaking of the end of the one-year grace period during 
which the ’47 agreement was to remain in effect? A. Yes. 

Q. At the end of that time the 756 agreement was to go 
into effect with respect to these provisions relating to the 
size of the pipe to be fabricated on the job site, is that 
correct? A. We did not discuss that. 

Q. What did you discuss? A. We discussed the pipe 

arriving on the job prior to that date, March 7, ’57. 
960 Q. And you made it known to Mr. Scott who was 

at that meeting that it was important to have the 
pipe arrive prior to that date, did you not? A. I did. 
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Q. Mr. Oleksiak, you attended during your entire period 
at River Rouge—did you attend meetings, periodic meet- 
ings which were held between officials of the Detroit 
Edison and officials of the UE on the job? A. I will have 
to ask you to be more specific, Mr. Farmer. 

Q. I will ask you if there were meetings, to your knowl- 
edge, between UE supervisory personnel—Mr. Brown, 
yourself, Mr. Weiss, perhaps, and others, and officials of 
the Detroit Edison, Scott, Mr. Macomber, and perhaps 
others? A. Yes, I did. 

Q. I will ask you Mr. Oleksiak, how often were these 
meetings held? A. Once a month with the officials. 


* * * * * * * * *. * 


Q. I will ask you, Mr. Oleksiak, if in any of those 

meetings between the officials of these two companies 

you have described there was ever any discussion of the 

existence of an agreement between the UE and the UA 

with respect to the work of the pipe fitters? A. I think 
there were, yes. 

Q. Do you recall any? <A. Not specifically, no. 

Q. Is it not true, Mr. Oleksiak, that on several occasions 
during those meetings there was discussion of the pro- 
visions of your national agreement with the UA? A. Yes. 
Of our agreements with UA? 

Q. Yes. A. Yes. 

Q. Is it not true, Mr. Oleksiak, that during the course 
of these meetings the officials of the UE who were present 
discussed with the officials of Detroit Edison the require- 
ments of a UA contract with respect to the kind of work 
that should be performed on the job site? A. I think it 
was, yes. 

Mr. Farmer: May I have just a minute? 

Trial Examiner: Do you have any recollection of the 
nature of those discussions? 

The Witness: There were quite a few and I am 
962 trying to pick them apart, and I know in one 
specific instance we discussed our agreement with 
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the UA'on panel boards. I know we discussed our agree- 
ment with UA as far as fabrication of pipe when the 
contract for Dravo was left. 

Trial Examiner: That’s what you have already testified 
to? 

The Witness: Yes. 


* * * * . * * * * * 


964 Q. What was discussed at these meetings? A. 
Everything pertaining to the construction program. 

Q. Did that include discussions of the terms and 
application of your labor agreement with the United 
Association? A. Only on that instance where I referred 
to Dravo. 

Q. That’s the only time that the agreement was ever 
mentioned at these weekly meetings? A. Yes, on that 
contract. 

Q. What do you mean on that contract? A. Well, that’s 
the steam fitters. We discussed contracts, renewals of 
agreements on other crafts. 


* * * * * * * * * * 


972 Q. (By Mr. Farkas) Now, in the course of your 

testimony with respect to Dravo you have indicated 

they were a signatory to the national agreement, and you 

also mentioned something about the importance of the 
delivery prior to March 7th. A. Yes. 

Q. Explain why. Why the importance prior to 

73. March 7th? A. They were fabricating pipe that 

would not come within the agreement if it was 

shipped to us late. 


* * . * * * * * * * 


974 Q. (By Mr. Farmer) Mr. Oleksiak, I just want 
to make this clear on the record. With respect to 
the Dravo pipe, the discussion as I understand it—tell 
me if this is correct—concerned the necessity of getting 
this pipe on the job before March 7, 1957, because 
975 after that date in terms of your 1956 national agree- 
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ment between UE and UA those terms would go into effect, 
is that correct? A. That is true. 


* * * * * * * * * * 


Mr. Herrick: During an off the record conver- 
sation with Mr. Farmer we discussed the terms of a 
proposed stipulation with respect to evidence to be offered 
by Westinghouse. It is a very minor piece of evidence and 
would seem quite unnecessary to call a witness all the way 
from Philadelphia to give this small bit of testimony, so 
I propose this stipulation, to wit: That if Mr. John Tiefel 
whose exact title I am uncertain of but I believe he is man- 
ager of engineering at the South Philadelphia turbine 
works of Westinghouse Electric Corporation were called 
to testify concerning the number of man hours spent by 
Westinghouse in the prefabrication of the pipe which 
982 is the subject of the controversy here he would tes- 
tify that such pipe is purchased by Westinghouse 
from various manufacturers in straight length, is then 
cut, welded, threaded and fittings are attached and so on 
in the South Philadelphia works, and that approximately 
eight thousand man hours were spent in the fabrication of 
the pipe which was the subject of this controversy. 

Mr. Teifel advises me that it is not possible to be more 
exact because some things are done which can’t be sepa- 
rated from similar operations on similar pieces of other 
turbines. However, that is the substance of the testi- 
mony that Mr. Tiefel would give if he were called. 

Mr. Franklin: Mr. Herrick, when you say the pipe that 
is the subject of this controversy—there are several items 
of piping. You mean the Westinghouse turbine pipe? 

Mr. Herrick: Excuse me. I had forgotten the hydrogen 
pipe, the hydrogen control pipe. This which came in here 
in straight lengths. This stipulation refers to the pipe 
which is lubrication pipe, steam drain gland pipe. 

Mr. Franklin: Fabricated by Westinghouse. 

Mr. Herrick: Fabricated by Westinghouse for the num- 
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ber 2 unit, which is the part of the system between the stop 
valve and the generator leads. 
Trial Examiner: Does everybody agree to that? 
Mr. Farmer: Yes. 
Mr. Farkas: We stipulate. 


Norman McShane 


a witness called by and on behalf of the Detroit Edison 
Company, being first duly sworn, was examined and testi- 
fied as follows: 


se * * * * 
Direct Examination 


Q. (By Mr. Franklin) Your full name please? A. 
Norman McShane. 
Q. What is your occupation? A. At the present time I 
am business agent for the Pipe Fitters local. 
Q. Local? A. 636. 
Mr. Farmer: Speak up. 
Q. (By Mr. Franklin) What is the jurisdiction of that 
local? A. What is its jurisdiction? 
985 Q. Yes. A. Well, we go up as far as Port Huron. 
From here to Monroe, Pontiac, past Pontiac up 
there, almost to Flint; different counties. 
Q. The area surrounding Detroit? A. Yes. 


* * * * * * * * * * 


987 Q. Now, just what is your job as business agent? 
A. Job assignments. 

Q. Job assignments. A. I have nothing to do with jur- 
isdiction. Jurisdictional or contracts. 

Q. You assigned the men to the jobs under the juris- 
diction of 636% A. When they call for men here, anybody, 
that’s my job to keep the contractors as good as I can 
supplied with men. 

Q. Now, back in, back in March of 1956, Mr. Brown of 
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United Engineers called you for some men for the River 
Rouge plant, did he not? A. Right. 

988 Mr. Franklin: Mr. Herrick corrects me. I mean 
1957. 

The Witness: About a year ago. 

Q. (By Mr. Franklin) It seems like a year but it is only 
a couple of months. A. That’s right, it was this year. 

Q. Then he put his request to you in writing, did he not? 
A. Yes. 

Q. It was about the 14th of March of ’57? A. Yes. 

Q. What did you do about supplying him additional men 
at that time? A. Well, when he called me that day, in 
the first place, I was surprised to hear from Jerry Brown 
and he says ‘‘Norm, will you give me twelve men and a 
foreman’’, and J said ‘‘Jerry—’’ maybe I am not using 
the right words, but I said ‘‘This is unusual for you to 
order men, isn’t it?’’? I said ‘‘What do you want with 
these men?’’ He said he has got some Westinghouse pipe 
that he wants to install and he needs twelve men and a 
foreman, and I said ‘‘Okay, I will take your order,’’ and 
that was it. 

Q. Then what did you do? A. Didn’t do anything. 

Q. Why not? A. Well, I knew there was some trouble 

out there. 
Q. What was the trouble that you knew about? A. 
I knew about some problems with the pipe out there. 
Q. You knew more than that, didn’t you? A. 
That’s about all I knew. I never was in on the — 

Q. Who told you not to send men out there because there 
was trouble? A. Nobody told me. I just knew that there 
was trouble, and Jerry Brown never ordered men before 
and I thought there was something wrong. 

Q. Isn’t it unusual for you to decide something is 
wrong because the boss calls you up? A. What boss? 

Q. Isn’t Jerry Brown the boss? Wasn’t he the head man 
of United Engineers in Detroit? A. Yes, but you have to 
remember that he had a piping superintendent under him 
that ordered all of the men previous to that. 
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Q. So you thought that was unusual that he called? 
A. I did. 

Q. And, therefore, since the man under him didn’t call, 
you decided not to give him any men? A. I didn’t decide. 
I just let it lay. 

Q. Now, can’t you tell the Examiner a little bit more 
clearly how you knew that you weren’t supposed to fur- 
nished men there? A. Well, that would be—I knew that 
the UA and 636 was in some trouble with Westinghouse 

pipe, and it was laying out in the field. 
990 Q. Yes. A. That’s all I knew about it. 
Q. And you wanted it to continue to Jay in the 
field? A. As far as I know, it could lay there. 

Q. You didn’t say yes or no. You just took the order and 
did nothing about it? A. That’s right. 

Q. So that was your job on assignment. You had a job 
of assigning men? A. Right. 

Q. And you didn’t know anything about the dispute ex- 
cept there was one, and you decided to ignore Mr. Brown’s 
request? A. Well, you could put it in those words, yes. 

Q. How would you put it? A. What? 

Q. How would you put it? A. Well, I tell you I was so 
surprised to get an order from Jerry Brown, when he never 
ordered the men for that job before in his life. 

Q. You don’t want the Examiner to believe you didn’t 
send the men because you were surprised? A. Well, I just 
thought it was—I didn’t think he was using the proper 
procedure to order the men. 

Q. Did you tell him that? A. No. 
991 Q. What were the proper procedures? A. What? 
Q. What would the proper procedure have been? 
A. I thought from Bill Kelley, the piping superintendent. 

Q. Now, as a matter of fact, Bill Kelley is president of 
your union, isn’t he? A. Right 

Q. And you knew that Bill Kelley personally was in 
dispute|with United Engineers at the time for your union? 
A. I knew that United Association and Local 636— 
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Q. And Bill Kelley was the head of local 636? A. Right. 

Q. Now, you said something about Mr. Dallam. Did Mr. 
Dallam, in your opinion, have authority— A. I said some- 
thing about Dallam? 

Q. Excuse me. 

Trial Examiner: I believe he said a superintendent. 

Q. (By Mr. Franklin) Who did you have in mind other 
than Kelley? Was it always Kelley? A. Kelley was the 
only one I thought should order the men for the job. 

Q. He was the only one that you dealt with? A. Yes. 

Q. Why did you think that? A. Well, he was pip- 
992 ing superintendent so, naturally, he would order pipe 
fitters. 

Q. You have been out to River Rouge quite a bit, haven’t 
you? You have been out there? A. Yes. 

Q. Now, are you sure that Kelley is the piping superin- 
tendent? A. Well, they put that title on him. They told 
him he was. 

Q. Now, as a matter of fact, aren’t you wrong about that 
A. I don’t think so. 

Q. Who is Gene Weiss? A. He is—when I was out 
there they called him a supervisor. 

Q. Wasn’t he the piping superintendent? A. No, he was 
supposed to be supervisor. 

Q. If he were piping superintendent you would take 
orders from him? A. Yes. 

Q. Isn’t it true that Mr. Kelley was the general piping 
foreman? A. Well, when you get into whether the man 
is a superintendent or general foreman, it all depends 
what titles they put on to him. 

Q. Have you something in your constitution that says 
you shouldn’t take orders from the construction manager? 
A. I don’t believe so. 


Q. (By Mr. Franklin) Why didn’t you tell Mr. 
Brown, after you got his letter, that you were ignor- 


ing it because he was the wrong man? A. Why didn’t 
I tell him? 

Q. Yes. A. Well, the letter was—I believe it was con- 

firming, it was confirming our telephone conversation. 

| Q. And that’s the reason that you— A. That’s 
994 all there was to it. 

| Q. But you didn’t tell him on the phone and you 
didn’t tell him by letter, did you, that he couldn’t get 
the men? A. No, I did not. 

Q. At that time you had pipe fitters available, didn’t 
you? A. I can’t remember. Sometimes they are available 
and sometimes they are not. 

Q. Now, the real reason you didn’t send the men was 
on account of the dispute you had heard out there about 
Westinghouse? A. Right. 

Q. Now, did you discuss your refusal with Mr. McCarthy? 

A. Yes. 

a Mr. McCarthy say that was the correct thing to do? 
A. Well, he says until whatever troubles was ironed out 
not to put any men out there. 

Q. Now, what did McCarthy say those troubles were? 
A. Well, like I say, it was between the UA and Westing- 
house; Edison, United Engineers. 

Q. It was between them, but what was the trouble? What 
was who doing wrong? A. Well, the only thing I know that 
the pipe, when it first came in, they refused to use it and 
it laid out in the field. 

Q. Who refused to use it? A. I imagine— 

Q. Bill Kelley refused to use it? 
995 | Mr. Farmer: Mr. Examiner, I object. 
i Trial Examiner: He is asking you if you know. 

The Witness: No, I don’t know exactly, but the only 
thing that—there was trouble with the whole mess of pipe 
between everybody on the job. I never seen the pipe. 

Q. (By Mr. Franklin) Who had jurisdiction over the 
job as far as the union was concerned? A. Who had 
jurisdiction? 
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Q. Who had the right to decide not to work on the pipe? 
What person? Mr. McCarthy? A. He is the business 
manager, yes. 

Q. Does he have that authority, or is it Mr. Kelley? A. 
Well, I would say Mr. McCarthy. 


* * * * * * * * * * 


Q. (By Mr. Franklin) Mr. McShane, McCarthy 

told you not to send any men to River Rouge? A. 

He didn’t exactly say not to send any. He said we were 
having trouble out there with the pipe. 

Q. I am trying to find out for the record why you didn’t 
send them. A. I didn’t have them at the time. 

Q. Now, that’s the first time you have said that. Now, 
you say you didn’t have men. A. I did not have the 
men that he ordered, at the time he ordered them. 

Q. But now what you have told the Trial Examiner, Mr. 
McShane, is that you just put the thing aside. You didn’t 
know if you had men or not. Now you remember you 
didn’t have men. A. I said I would take his order for 
the men. 

Q. Yes. Yes, and then you put it aside because of the 

dispute. A. I didn’t have the men available. 
999 Q. You didn’t have the men available? A. No. 
Q. You keep a list of men available? A. Well, 
that would be an awful hard job to do. 

Q. Do you keep a list of men available? A. No. 

Q. Why? There are so many it is hard to keep track 
of them? A. That’s right. 

Q. Did you tell Mr. Brown at that time you didn’t have 
anyone available? A. No, I did not. 

Q. Did you tell anyone you didn’t have the men avail- 
able? A. No. 

Q. Now your first answer was correct, wasn’t it, Mr. 
McShane, that you didn’t furnish the men because of a 
dispute involving Westinghouse? A. Well, that was true 
but I did not have any men to send him any way. 

Q. When didn’t you have the men? A. When didn’t I? 
When he asked for them. 
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Q. That day. Did you have any the next day? A. 
Well, I— 

Q. Well, did you? A. I don’t know if I did or not. 

| Q. Did you the next day? A. I can’t remember. 
1000 + Q. Did you the fourth day? A. I can’t remember. 
' Q. Did you the fifth day? A. I can’t remember. 

Q. Now, you say there is quite a list of men available? 
A. I didn’t say there was a list of men available. 

Q. You said there was a number of men available and it 
was too hard to keep track of them? A. No, I didn’t. 

Q. Now, let’s get it straight. What did you say about 
it being too hard to keep a list? A. We, in later years 
we have had such a fast turn-over in men that it is hard 
to keep track of them. 

Q. It is hard to keep track but you do keep track, don’t 
you? <A. Well, like they will call up by telephone, or 
they may come in—maybe we will get a man today and 
maybe we won’t get one for three or four days, unless some 
job would lay-off and give you available men. 

Q. Do you have a contract with Johnson Larsen? A. 
Well, we furnish them men, yes. 

Q. Suppose Johnson Larsen would ask for twelve pipe 
fitters and a foreman—suppose they had asked for these 
men at that time, how would you have gone about getting 
the men? A. They would have to wait until they were 
available. 

| Q. How would you know when they were available? 
1001 A. I wouldn’t know until I found out—until they 
were standing in front of me. 

Q. How would you find out? A. When they were stand- 
ing in front of me. 

Q. The men were standing in front of you? A. Yes, sir. 

Q. And there didn’t happen to be any men in the union 
hall on March 13th? A. There were very, very few men 
around the union hall. 


Q. What do you mean standing in front of you? A. I 
mean if they hadn’t been laid off of some jobs—suppose 
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they finished up some building, and they laid off six men, 
I could have six men in the morning, but if I don’t have 
them, I don’t have them. 

Q. Right now how many men do you have available? 
A. None. 

Q. All of your pipe fitters are working? A. Right. 

Q. Everyone? A. Right. When you say everyone, there 
might be a guy on vacation. If they want to work, they 
are working. 

Q. They are all assigned to an employer? A. Right. 

Q. Now you had some instructions from Mr. McCarthy, 

did you not, about not assigning men to United Engi- 

1002 neers? A. When? When are you talking about? 

Q. We are talking now about March 13 and 14, 

1957. A. I can’t remember if I really had instructions 
or not. 

Q. What was it McCarthy told you about assigning men 
to United Engineers? A. I don’t recall exactly what he 
said, or anything he said about it, assigning— 

Q. You think. Just what did he say? You are under 
oath now. A. Well, ‘‘We are in trouble with the Westing- 
house pipe.’? That was all ‘‘And we weren ’t going to in- 
stall it.’’ 

Q. You weren’t going to furnish men? A. There weren’t 
any men asked for at the time. 

Q. The time I am talking about is when you personally 
were asked by Jerry Brown for the men. A. And I took 
his order for the men. 

Q. Yes, at that time you had instructions from Mr. 
McCarthy not to furnish the men, did you not? A. No. 

Q. No? You did that on your own hook? <A. I did it 
on my hook? I didn’t have no men. 

Q. Now you want the Examiner to believe you had no 
instructions from Mr. McCarthy at all? A. He can believe 
it if he wants. 

Q. How often a day do you see Mr. McCarthy? 
1003 A. Oh, a day? Some days I wouldn’t see him, and 
some weeks I wouldn’t see him for two or three days. 
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Q. Your offices are right together, aren’t they? A. We 
what? 

Q. Your offices are right close together? A. That’s right, 
they are partitioned off. 

Q. You set down and talk these matters over with him? 
A. Yes. 

Q. And you knew it was the union policy in March of 
1956 not to furnish any men to United Engineers at River 
Rouge, did you not? 

Trial Examiner: You mean March of ’57? 

Mr. Franklin: Iam sorry. I mean March of ’57. 

The Witness: Nobody ever asked for any men after 
that time. 

Q. (By Mr. Franklin) Yes, at the time Mr. Brown 
asked for the men you knew it was the policy not to give 
him any, didn’t you? A. The only thing that got me was 
why was Brown asking for the men instead of Kelley. 

Mr. Franklin: I think we are entitled to an answer to 
the question, Mr. Trial Examiner. 

Trial Examiner: You recall the question? Suppose you 
restate the question. 

The Witness: What was the question? 
1004 Q. (By Mr. Franklin) You knew, Mr. McShane, 
that at the time Mr. Brown asked for the men in 
March of 1957 that your local had a policy not to furnish 
men to United Engineers at River Rouge, did you not? 
A. I don’t know if the policy was established then or not. 
I couldn’t answer. 

Q. When was the policy established? A. I don’t know. 

Q. You know there is such a policy now, don’t you? A. 
These men are working on the job now. They are installing 
the pipe. 

Q. Where? <A. River Rouge. 

Q. You haven’t furnished them any men, have you? A. 
IT have. 

Q. How many? A. Well, they put in an order for, I 
think, it was ten or twelve at one time. 
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Q. When was this? When was this? A. The last three 
or four or five weeks. 

Q. The last three or four or five weeks. How many men 
did you furnish them? A. Roughly, I would say fifteen. 
Q. Mr. Kelley put in the order? A. Yes. 

1005 Q. You furnished all of the men? A. Not all 
of them. 

Q. You haven’t furnished them all yet? A. No. 

Q. How many more have they got coming? A. Well, I 
think they have got about three welders and six or eight 
more fitters. 

Q. About the 23rd of May, Mr McShane, you received 
new instructions about assigning men to United Engineers, 
didn’t you? A. New instructions? What do you mean? 

Q. Your instructions were changed, were they not? A. 
They ordered men for the job. 

Q. Mr. McCarthy gave you new instructions, didn’t he? 
He told you the trouble at River Rouge was over, didn’t 
he? A. Yes. 


” * * * * * * * * * 


Q. You know nothing about the assignment of 
men to St. Clair? A. No. 
Q. Who takes care of that? A. Well, I don’t know. 
Nobody has ever ordered any yet. 


* * * * * * * * * * 


1007 Q. What were your instructions about furnishing 
men to DiDuca Brothers? A. Nobody ever asked 

for men. 
Q. What were your instructions? A. I never had any. 


* * * al * * * * * * 


1049 Ronald Campbell 


a witness called by and on behalf of the The Detroit Edison 
Company, being first duly sworn, was examined and testi- 
fied as follows: 
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1050 | Q. Do you hold any official position with Local 777? 
A. Yes. 
Q. What? A. I am business agent of Local 777. 


* * * * * * * * * * 


1056 A. Mr. DiDuca—Mark DiDuca—called me in 

March, saying that ‘‘there is quite a. possibility’’— 
that there was quite a possibility he would have to cut 
down his force because of insufficient work, and asked if 
on a temporary basis I could find work for some of his 
men, and at that time I told him ‘‘When the time comes 
I am quite certain that I can find work in other jurisdictions 
for these men’’. If I remember well, the last day of March 
—on Sunday evening—Joe DiDuca, the other partner in 
the concern, called me and said that he wanted to lay off 
this Railain and Siewert and wanted to know if it would 
be possible for me to find them work, and I said I would 
have to make some telephone calls, inquire around and 
see if any other area or jurisdiction would have work 
for these men. I believe it was on a Tuesday I was able 
to contact a sister local that had work available for these 
men, and they were immediately sent from the DiDuca 
shop over to this work. 


1057 =| Q. (By Mr. Franklin) Mr. Campbell, how many 
members are there of your local? A. Approximately 
eighty active members. 

Q. How many of those are apprentices? A. At the 
present moment I could not tell you. I should, but it is 
approximately ten or eleven. 

Q. So you have about seventy combination plumbers 
and pipe fitters? A. Yes. 

| Q. About how many of those would you say are 
1058 qualified pipe fitters? A. Our division runs approx- 
imately not quite half and half. 

Q. And of those eighty men how many of them are now 
employed within the jurisdiction of Local 777? A. With- 
out going to actual records— 
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Q. I don’t want to hold you down to it exactly. A. I 
would say approximately fifty or sixty. 

Q. Fifty or sixty are working within your jurisdiction? 
A. Yes. 

Q. And how many are not working? A. There is only 
right at the present moment one or two that are available 
and not working. 

Q. How many are working in Local 636’s jurisdiction? 
A. Let’s say approximately twenty. 

Q. About how many are working for Local 98? A. None. 

Q. So about twenty are working as pipefitters in Local 
636? A. Yes. 

Q. Why did Mr. DiDuca say he was going to be short 
of work? A. He didn’t explain that. He said, as most all 
of the contractors, when they have to cut down the crew, 
they call up and say they haven’t work available for the 
men they have in their shop, and it’s more of a courtesy 
than anything else to call the business agent and let him 
know that the work is down, and whether they will be 

able to place the men. It helps the business in 
1059 giving them—he gets notice ahead of time so he 
can look about for work for these men. 


* * * * * * s * * * 


1099 Timothy Vincent McCarthy 


a witness called by and on behalf of The Detroit Edison 
Company, being first duly sworn, was examined and testi- 
fied as follows: 


* * * * * * * * * * 


Q. What is your position? A. I am business agent for 
Pipefitters Local 636. 

Q. Try it again. A. I am business manager for Pipe- 
fitters Local 636. 


* = * * * . e * * * 


1102 Q. Now, Mr. McCarthy, you were business agent 
of the Union during the tail end of the construction 
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of the St. Clair Units 1, 2,3 and 4, were you not? A. That 
is correct. 

Q. And you were familiar with the job? A. I was fa- 
miliar with some phases of it. 

Q. You were familiar with the turbine piping, were you 
not? A. No, I was not. 

Q. You knew that members under the jurisdiction of 
Local 636 installed the turbine piping on General Electric 
units 1 and 4, did you? A. I believe that our people in- 
stalled the piping at Marine City. 

Q. And you know that they also installed the turbine 
piping on Allis Chalmers Units 2 and 3? A. I am assuming 
we did. 


* * * * * id * * * * 


1103 Q. Isn’t it part of your job to know whether 

members of the United Association fabricate the 
part going into a job? A. We have a steward out on the 
River Rouge job who keeps me informed of every move 
on the job. 

Q. Who is that? A. The present steward? 

Q. No. The one that kept you informed. A. The pres- 

ent steward is Jack Shinn. 
1104  Q. You also have the president of your local on 
the River Rouge job, do you not? A. Yes, 

Q. That is Bill Kelley, the General Foreman? A. Yes. 

Q. Who notified you that Westinghouse piping was com- 
ing in to River Rouge? A. Bill Kelley notified me that 
a carload of pipe had come in that night. 

Q. From where? A. He didn’t know. 

Q. Did he say anything about Westinghouse? <A. No. 
I asked the question. He said a carload was shoved into 
the turbine floor. 

Q. From where? A. I said, ‘‘Where did it come from?’’ 
He said, ‘‘I don’t know. There is a big sign on the side 
of the car that says ‘Westinghouse’.’’. 

Q. Did that ring a bell in your mind? A. Did it ring a 
bell in my mind? No, it didn’t. 
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Q. You knew that your union had installed Westinghouse 
piping at the Conners Creek plant, didn’t you? A. Yes, sir. 
Q. And you recall last fall, the fall of 1956, that Joe 
Spitzley of the Spitzley Plumbing and Heating Com- 
1105 pany talked to you? A. Yes. 
Q. And he talked to you about Crane Piping? A. 
Crane Piping? I don’t believe he did. 

Q. Do you remember—Did Spitzley talk to you about 
St. Clair or River Rouge? A. St. Clair. 

Q. Will you tell us what your conversation with Spitzley 
was regarding the pipe at St. Clair? A. He told me he 
was bidding the job in at Marine City, and I said, ‘‘Fine’’. 
IT said, ‘‘As long as you live up to the terms of our agree- 
ment, and the fabrication clause in our agreement, we will 
have no problem, Joe.’’ 

Q. Now, what was the occasion for bringing that up? 
What did Joe call you about, or did he come and see you? 
A. Did he come to see me? No. He called me. 

Q. He called you? A. Yes. 

Q. And he said he was planning to bid on the power 
piping at St. Clair? A. No, he said he was bidding the 
job in at Marine City. He did not say ‘‘power piping’. He 
said ‘‘the job’’. 

Q. What did you and he understand by that? A. I 
am assuming, when he told me that, he was bidding the 

entire job in. 
1106 Q. That’s all the piping work? A. Yes. 
Q. Including the fabrication? A. Yes. 

Q. Did he tell you at any time as to who the fabricator 
would be? A. No. 

Q. Did he ever mention Crane to you? A. Yes, he did. 

Q. And you knew that Crane at their Chicago plant 
did not have a UA contract? A. I knew it, but I didn’t 
tell him that. 

Q. He knew it too, didn’t he? A. I don’t know. 

Q. But he discussed specifically Crane Piping, didn’t 
he? A. He mentioned Crane. He mentioned Midwest. 
He mentioned—I believe it was Dravo. 
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Q. He mentioned Alco too, didn’t he? A. Who? 

Q. Alco, A-l-c-o? A. He did not. I do not know who it 
was—or who they are. 

Q. He mentioned Crane, and that stuck in your mind? 
A. So did Dravo. 

Q. Dravoisa UA shop? A. Yes. 
1107 Q. Crane was the only non-UA shop that he 
talked about? A. Crane is not a non-union shop, 
in our terms. 

Q. Crane has two fabrciating plants? A. Yes. 

Q. One isa UA plant? A. Yes. Employs UA members. 

Q. And the one in Chicago where this pipe would come 
from, that is not UA? A. He didn’t say it was coming 
from Chicago. 

Q. Did you talk to anybody in the international, in the 
United Association, about Crane Piping in connection with 
the St. Clair job? A. Yes. 

Q. When was that? A. Approximately in January ’57. 

Q. And who did you talk to? A. Gene Bradshaw. 

Q. And where was that? A. That was in Detroit. 

Q. Was that about the 24th of January, when you and 
Jerry Brown and Gene got together? A. Somewhere in 
that vicinity, yes. 

Q. And what was your conversation at that time? A. 
I asked him how big the fabrication shop is that Crane 

has down south. 
1108 Q. Yes? A. He told me he had never seen it. I 
isaid, ‘‘It is big enough to handle any size pipe?’’ 
and he said, ‘‘I don’t know’’. He said, ‘‘I am going to 
find out.’’ 

Q. Now, the occasion for Mr. Bradshaw’s visit was in 
connection with the Westinghouse controversy, was it not? 
A. That is not true. 

Q. What was the occasion for Mr. Bradshaw’s visit? 
A. He came in here on a dispute with the millwrights. 

Q. A dispute with the millwrights. He was here after 
that in January, then, wasn’t he? A. Yes. 
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Q. And what was the occasion for that? A. On the 
piping at River Rouge. He came in at the request ot 
the United Engineers. 

Q. And what was the difficulty about the piping at River 
Rouge at the time Mr. Bradshaw came? A. The piping 
in dispute out there, at the time I assumed—I assumed— 
well, that the United Engineers had a contract for the 
fabrication of all the piping out there under the terms of 
our national agreement. I actually believed it at that 
time, and I never knew the difference until the case came 
into Federal Court. 

Q. You knew that United Engineers wasn’t a fab- 

1109 ricator, didn’t you? A. I assumed that they had a 

contract with the United Association and that they 

were living up to all of the terms of the contract of the 
National agreement. 

Q. That being so, why didn’t you have your men work 
on the Westinghouse pipe? A. Because it spells it out in 
the National agreement that certain pipe of certain sizes 
shall be fabricated on the job site or in a shop employing 
UA members at the journeyman’s rate of pay. 

Q. Yes? A. And Jerry Brown couldn’t tell me where 
the part was fabricated. 

Q. You knew where it was fabricated, didn’t you? A. 
I don’t know to this day where that pipe was fabricated, 
and Jerry Brown’s statement to me and Gene Bradshaw— 
he says, ‘‘I don’t know where it was fabricated. I am in 
the middle, between UA and Edison, and Edison is putting 
pressure on me. All I am looking for is an out.” And to 
this day nobody has told me where that pipe has been 
fabricated. 

Q. Now, going back to last Fall again, Mr. McCarthy, 
you called Frank Clement long distance about his panel 
boards, didn’t you? A. Yes, sir. 

Q. That was just before Thanksgiving? A. It was some- 
time in November. 

Q. What conversation did you have with him? A. 
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1110 I asked him if he employed members of the United 
Association in his shop on the panel boards. 

Q. He told you he didn’t? A. What? 

Q. He told you he didn’t? A. He said no, he didn’t. 

Q. Then what did you tell him? A. TI told him under 
the terms of our agreement with the United Engineers that 
I was going to call United Engineers and instruct them 
that the National Agreement was being violated and we 
did not intend to handle these panel boards, and he asked 
me ‘‘What about the letter?’’ I didn’t have any idea 
what the man was talking about. 

Q. Now, you met with Jerry early in January of 1957 
to discuss the panel boards? A. Yes, sir. 

Q. And he showed you a letter at that time? A. He 
did not show it to me. 

Q. He told you about it? A. He told me about it, and 
later mailed me a copy. 

Q. That was the 1950 letter? A. 1957— 

Q. It was 1950, wasn’t it? A. 1950? No, the job wasn’t 
started. 

Trial Examiner: The question is the letter was dated 

1950? 
1111 The Witness: Yes. 

' Q. (By Mr. Franklin) That was from a business 
agent in Grand Rapids of the UA? A. Yes. 

Q. Based on that you told Jerry you would go ahead and 
install the Clement panels? <A. Yes. 

Q. Now, what happened after that, Mr. McCarthy, that 
changed your mind about the Clement panels? A. Well, 
Mr. Bradshaw came in to town at the request of United 
Engineers and went out and looked it over, and at that 
time we discussed it and he wanted to know where this 
pipe and these panel boards was fabricated, and I said 
‘My understanding is it is manufactured in Grand Rapids 
by the Clement panel board, and that they employ no UA 
members.’’ 

Q. You knew they had an IBEW agreement up there? 
A. I had been told that, but I don’t know it. 
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Trial Examiner: Have you finished your conversation 
with Mr. Bradshaw? 

The Witness: Yes. 

Q. (By Mr. Franklin) Now, what is the relationship of 
Bill Kelley, as president of Local 636 and the union and to 
you? A. He is nothing but a piping superintendent out 
on that job. 

Q. But as president of the union, Mr. McCarthy, 
1112 do you take instructions from him? A. No. 

Q. Does he take instructions from you? A. He 
takes instructions from me. 

Q. He takes them from you? A. Yes. 


* * * * * * * * * * 


1113 Q. They did the plumbing and heating in River 

Rouge, did they not? The Unit Number 3? A. I 
can’t answer what they did. I know they had men em- 
ployed there. 

Q. What kind of men? Plumbers? A. Plumbers. 

Q. Under the jurisdiction of what local? A. 98. 

Q. What is the relationship between Local 98 and Local 
636 insofar as the St. Clair plant is concerned? A. The 
work at St. Clair—Local 636 meeting with Local 777 of 
Port Huron—met and applied for the jurisdiction of the 
St. Clair job. 

Q. That includes both plumbers and pipefitters? A. Yes. 

Q. So that Local 636 has jurisdiction of both plumbers 
and pipefitters at St. Clair? A. With this understanding. 
That the plumbing that is to be done up there will be done 
by plumbers who are members of 777. 

Q. There is a further understanding, too, isn’t 
1114 there? Isn’t it that Tim McCarthy shall approve of 
the plumbers and pipefitters to work on the job? 

A. That is not true. 

Q. What is the understanding? A. The understanding 
is that 636 has been given jurisdiction of the job and they 
will cooperate with Local 777 in manning the job, and any 
men going on the job will—the first ones will come out of 
Port Huron. 
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Q. Yes, but—well, let’s be specific Tim. You know 
Mark DiDuca? A. I met him, yes. 

Q. You have talked to him on the phone? A. Yes. 

Q. And you have talked to him about manning the St. 
Clair job? A. Yes. 

Q. He has talked to you about manning the St. Clair 
job? A. Yes. 

Q. Now, you got word to him in the Spring of 1957 that 
he was'not to supply any pipefitters or any plumbers to 
the St. Clair job, is that correct? A. That’s true. 

Q. Now, did you clear that with Mr. Campbell, who was 
here this morning? A. No. 

| Q. It wasn’t necessary for you to because your local 
1115 has jurisdiction? A. Yes. 

Q. You told Mr. DiDuca not to use any of his 
plumbers or pipefitters on the St. Clair job? A. I said not 
to send any more men to the Marine City job until a dis- 
pute on|jurisdetion with United Engineers was straightened 
out. 

Q. I see. Now, has that been straightened out? A. 
What? 

Q. Has that been straightened out? A. To my knowledge 
it hasn’t been straightened out since last November. 

Q. Now, what is that dispute as to jurisdiction? A. 
Well, United Engineers assigned laborers to unloading 
pipe that comes under our jurisdiction of work. 

Q. How do you know that? A. How do I know it? 

Q. Yes. A. We had a man that was unloading tell us, 
a laborer. 

Q. What was his name? A. What? 

Q. What was his name? A. I have it up in the office 
in my file. 

Q. How often did that happen? A. There is 
1116 approximately eight or ten violations up on that job. 

Q. How often did it happen a laborer unloaded 
pipe at St. Clair? A. Approximately three times to my 
knowledge. 
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Q. When was the last time? A. Approximately in May 
of 1957. A truck was sent up there, an Ogden and Moffett 
truck, with a load of pipe, and United Engineers assigned 
laborers to unload it. 

Q. Where did they unload it? A. I don’t know. 

Q. They didn’t unload it on the construction site, did 
they? A. I can’t answer. I don’t know. 

Q. They unloaded it in the Detroit Edison yard? A. I 
cannot answer it. I don’t know where they unloaded it. 

Q. Did you file any complaint with the Dunlop Board, 
the Joint Board? A. I got ahold of Jerry Brown, and he 
said that he would straighten it out. 

Q. There was no dispute pending at the time you told 
Mr. DiDuca not to send any men out there, was there? 
A. Yes. 

Q. What was that dispute? A. Carpenters were setting 
our sleeves. 


* * * * * * * * * * 


1125 Q. Now, Tim—Mr. McCarthy, excuse me—when a 
plumber, a plumbing or heating or pipefitting con- 
tractor in Detroit wants men—either plumbers or pipe- 
fitters—is there any place in the jurisdiction of Local 
1126 636 that he can get them other than through your 
local and through you? A. Would you repeat the 
question? 

Q. Let me split it up. You—if DiDuca Bros., who are 
a plumbing and heating contractor, and who do miscellane- 
ous pipefitting work, want plumbers or pipefitters for the 
St. Clair job, is there any place they can get them except 
through your local and through you? A. He can get them 
from Port Huron if he clears with me. 

Q. If he clears with you? A. Yes. 

Q. Now, he can get his own men, but he can’t put them 
on the job unless he clears with you? A. I want to know 
what work he is going to do, whether he is going to do 
steampiping or what. 

Q. Yes, but you have to approve of him putting the 
men on the job? A. I want to know what he has got. 
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Q. And you told Mr. DiDuca not to put any pipefitters 
or plumbers on the job? A. I told him not to put the men 
on the job until we got the jurisdictional problem straight- 
ened out. 


* * * * * * * * * * 


1128  Q. You got instructions from the International on 
that, didn’t you? A. Instructions on what? 
Q. About working on Westinghouse pipe? A. My instruc- 
tions were that the United Engineers would live up to the 
National Agreement that they signed. 


* * * * * * * * * * 


1131  Q. Does the United Association in Washington 
give you any instruction on any of these matters as 
to what pipe you are to work on? A. They send me copies 
of any agreements that are negotiated. 
Q. Do you know that the United Engineers now has 
agreed with your union, your parent union not to ask 
for any men? A. For Marine City? 


Q. Yes. A. Yes. 

Q. Now do you know why that is? A. Yes, they spell it 
out. 

Q. What is it? A. The information you sent me was 
they spell it out until Detroit Edison gives them a contract 

that is in compliance with the National Agreement. 
1132 Q. That’s your attitude, too, isn’t it? A. Definitely, 
yes. 

Q. In other words, you are not going to supply any men 
or approve any men at St. Clair until Detroit Edison agrees 
to do something with the National agreement? A. We will 
furnish men to any contractor who can prove to us that he 
is living up to our agreement one hundred per cent. We 
have no dispute with Edison. We don’t even call them. 
All I do is pay my Edison bill every month. I don’t have 
no dispute with them. I think their rates are exorbitant, 
but I pay them. 

Mr. Franklin: I ask that be stricken. 

Trial Examiner: All right. 
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Q. (By Mr. Franklin) Now, getting back to what your 
attitude is, you have decided you are not going to furnish 
any men to the Marine City job until Edison agrees it will 
not install—strike that. You have decided, as business 
manager of Local 636, that you will not approve any men 
for the Marine City job unless Edison agrees in advance 
that it will not purchase pipe fabricated in a shop which 
does not employ members of the United Association? I 
think I am mixed up in my question. I had better take it 
in two parts. You have made a decision as to furnishing 
men for the Marine City job, have you not. A. Yes, 

sir. 
1133 Q. Yes; and you have made that decision as busi- 
ness manager of Local 636? <A. Yes, sir. 

Q. And that decision has to do with not furnishing men 
until something happens? A. We will furnish men to- 
morrow morning to any contractor for Marine City who 
can show us that we have all of our contract lived up to 
one hundred per cent, including the fabrication clause. 

Q. All right. Now, you understand, do you not, Mr. 
McCarthy, that Unit Number 6 at St. Clair has been ordered 
by Detroit Edison from Westinghouse? A. I understood 
that, yes. 

Q. And you understand that Detroit Edison purchases 
from Westinghouse the turbine piping, just as they did the 
turbine piping at Unit Number 2 at River Rouge? A. I 
understood. that, yes. 

Q. And you claim that that is a violation? A. I didn’t 
say that. If it is pre-run pipe we will accept it. 

Q. If itis pre-run? A. Yes. 

Q. But if not pre-run you won’t accept it? A. No. 

Q. Then what you are getting at is, among other 

1134 things, you want Edison and a contractor to agree 

that at St. Clair Detroit Edison will not purchase 

any turbine piping from Westinghouse unless it is pre-run? 
A. That is not my statement. 

Q. All right. Let’s get it straight. A. My statement 
is that we will furnish men to Marine City to any con- 
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tractor if our contract is lived up to one hundred per cent, 
including the fabrication clause. 

Q. Yes, you said that several times. A. Yes. 

Q. Your are talking like a lawyer now. Let’s talk like a 
pipefitter. A. Okay. He will object to the way—if you 
want it that way, he will object. 

Q. Will you tell us in the kind of language you use around 
the Union Hall? A. You wouldn’t understand it. 

Q. The Trial Examiner would. A. If we get all of the 
fabrication of the pipe by UA members received in the 
building and construction rate of pay, if it is done by UA 
members, in shops employing UA members, we will gladly 
install the pipe. 

Q. But vou want Edison to agree to that in advance? A. 
That is not true. I haven’t asked Edison for anything. 

Q. What is the condition on which you will furnish 

1135 men? A. If the pipe has been fabricated by UA 

people in a UA shop, receiving the building and con- 
struction rate of pay. 

Q. Didn’t we have a great deal of pipe of that descrip- 
tion delivered to St. Clair, and you refused to furnish men 
for it? A. Not to my knowledge. 

Q. Now, what kind of pipe was furnished at St. Clair that 
is improper pipe? A. At the present St. Clair job? 

Q. Yes; DiDuca. <A. I don’t know. 

Q. You have got no trouble there? A. I ain’t got no 
trouble. I ain’t got no problems at all. 

Q. But you have not approved the plumbers for the 
Partlan Company? A. Because they don’t have any con- 
tract. They don’t know what they have got. They said 
only plumbing. 


* * * * * 

1169 Marshall Pease 

a witness called by and on behalf of the Detroit Edison 
Company, being first duly sworn, was examined and testi- 
fied as follows: 


ca te 


Vee 


{ 
| 
i 
\ 
i 
f 


251 
Direct Eamination 


Q. (By Mr. Franklin) What is your full name, please? 
A. Marshall Pease. 

Q. Did we just get you out of a meeting to come here? 
A. Yes, sir. 

Q. There is just one matter we want to cover. Were you 
on the telephone Monday afternoon, June 24th, with Mr. 

Tonilas and Mr. Link? A. I was. 
1170 Q. And would you tell the Examiner of the conver- 
sation that took place then? 

Mr. Farmer: Mr. Examiner, may we ask the witness 
put the paper aside? 

Q. (By Mr. Franklin) Will you put the paper in your 
pocket? A. Yes. I have the chronological time of day on 
here, but we will forego it. I asked Mr. Link about getting 
plumbers on the job to begin fulfilling his contract which 
was given to him shortly before to do the work at St. 
Clair that is running behind. Mr. Link said, ‘‘I have been 
told by someone not to send any fitters to St. Clair.’’ I said 
‘‘Mr, Link, do you mind telling me who that someone was 
that told you that?”’ and he said ‘‘It was Tim McCarthy, 
the business agent of the pipefitters’ union.’’ I think that 
was about all of the conversation I had with Mr. Link 
at the moment. 

Q. He specifically referred to pipefitters? A. Yes, he 
did. 

Q. Was there any discussion about the plumbers? A. Yes, 
there was. I believe he was there with them that morning, 
Monday morning; there were two plumbers who were about 
ready to begin work at St. Clair; and I understood Mr. Link 
had a telephone call from his office advising him not to 
order those plumbers to go to work. Prior to that I had 

asked Mr. Link ‘‘if you had two men up there why 
1171 didn’t you ask them to go to work?’ and he said he 
had been called by his office, and I believe Alvin 
McShane had advised him not to put any plumbers to work 


252 


at St. Clair, and he told the men they couldn’t work, and 
they left. 


* * * * * * * * * * 


1172 Q. In my rush to put you on the stand I failed to 
ask you your occupation or title. A. Assistant man- 
ager of| purchases and real estate for The Detroit Edison. 


* * * * * * * * * * 


1173. = Q. When you talked to Mr. Link on the phone Mon- 
day afternoon was there an expression of reluctance 
on the part of Partlan Company to furnish pipefitters? A. 
No, I don’t think there was an expression of reluctance. 
There was an expression they could not furnish pipe- 
fitters. 
Q. Because of this conversation with Mr. McCarthy? 
A. Yes, sir. 


* * * * * * ” * ” * 


1178 | Mr. Farmer: Mr. Examiner, if the General Coun- 

sel does not want 57 agreement in evidence we have 
no particular purpose in supplying it, because the events 
here did not take place under the ’57 agreement. 


* * * * * * * * * * 


1291 Mr. O’Donohue: It is stipulated and agreed by 

and between respective counsel for all of the parties 
in the ease that General President Peter T. Schoemann, 
of the United Association, on May 16, 1956, addressed a 
letter to Mr. Frank Johnston, vice president of the United 
Engineers and Constructors, stating that the individual 
agreement which United Engineers signed with United 
Association dated March 7, 1956, will remain in force and 
effect, and that United Engineers would be covered by 
the individual agreement, namely, the agreement of March 
7, 1956, and it is further stipulated that there was a sub- 
sequent change in the national agreement by virtue of a 
letter dated April 10, 1956, sent to all of the national con- 
tractors, including the United Engineers and Constructors 
by the General President of the United Association, chang- 
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ing the terminal date of the 1956 national agreement from 
March 7th to March 1, 1957. 

Trial Examiner: So stipulated? 

Mr. Farkas: We will stipulate. 


” * * * * * * 


1292 Charles D. Haxby 


a witness called by and on behalf of The Detroit Edison 
Company, being first duly sworn, was examined and testi- 
fied as follows: 


* * * * * * * ” * * 


Q. (By Mr. Franklin) Your two principal jobs? A. I 
am temporarily president of the National Constructors 
Association and vice president of Rust Engineering Com- 


* * * * * * * * 


Q. How long have you had this position as president? 
A. About a year and a half. 

Q. You were president during the time that the 1956 pro- 
vision of the agreement with United Association was en- 
tered into? A. Yes. I was president at that time. I wasn’t 
president during all of the negotiations. 

Q. That was the first major revision that was made 
1293 since 1947? A. This was the first— 
Trial Examiner: You will have to speak up louder. 

The Witness: Oh, youcan’t hear? Iamsorry. This was 
the first Association agreement that we had had. Before 
that it had been individual agreements. 

Q. (By Mr. Franklin) I see. In other words, there was 
never an agreement with the Association prior to—with 
the National Constructors Association—prior to 1956? A. 
That is correct. 

Q. There was a national agreement which individual con- 
tractors signed? A. Correct. 


* * * * * * * * * * 


Q. Now, what part did you take in the negotiations as 
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president? A. We had a negotiating committee. I didn’t 
take any part as president. 
_ Q. You were in on the kill? You signed the agree- 
1294 ment? A. I signed the agreement after it was ap- 
proved by the Executive Committee. 
Q. But your executive committee and you were fully ad- 
vised of the provisions of the agreement? A. Oh, yes. 


* * * * * * * * * * 


1297 Q. Now, as a matter of fact, Mr. Haxby, you had 

several conversations with Mr. Chance, Mr. Johnston 
and Mr. Cunningham of United Engineers in March and 
April, 1957, suggesting very strongly that they should in- 
fluence Detroit Edison to change its purchasing policy to 
comply with that provision, did you not? A. Mr. Franklin, 
I had no conversations of that sort at all, suggesting to 
United Engineers that they influence Detroit Edison to 
change their purchasing policy. 


* tt * * * ” ° * * * 


1326 Q. On March 20th you got a letter from Schoe- 
mann, didn’t you? <A. Yes. 

Q. That referred to the controversy? A. Asking for 
arbitration. 

Q. Asking for arbitration. As you said previously, ar- 
bitration was a matter between United Engineers and 
United Association, was it not? A. If it was indicated. 

| Q. You said that was none of your affair? <A. 
1327 That is right. 

| Q. All right, now,— A. We had no machinery for 
arbitration. We had nothing to argue about, so you can’t 
arbitrate. 

Q. Okay. Then why, as president of the National Con- 
structors Association, did you enter into the stipulation— 
strike that. There was no other controversy pending be- 
tween members of your association and the union, was 
there? A. Of this sort, you mean? 

Q. Yes. A. There is always some controversy, but not— 
none that I know of. 
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Q. This is the only one that there has ever been since 
you have been president? A. Of this type, yes. 

Q. Involving the hot-goods clause? A. Well, I don’t 
know about the hot-goods clause. 

Q. Well, involving paragraph 44? 

Mr. O’Donohue: That’s better. Paragraph 44. Not hot- 
goods. 

Q. (By Mr. Franklin) You had no other controversy in- 
volving any of your other members? A. Right. 

Q. So the only controversy you had was the one between 

United Engineers and United Association? <A. Yes. 
1328 QQ. And there was no machinery to arbitrate? A. 
Right. 

Q. Nevertheless, although your member didn’t ask you 
for any interpretation, you personally signed a stipulation 
for interpretation? A. Yes. 

Q. Now, will you explain why? <A. Well, the two com- 
mittees were negotiating on the contract at the time, and 
they—I suppose—this is supposition—I suppose that the 
United Association asked for a clarification because it is 
obvious to everybody that it touched on this Edison matter. 
I don’t know just how it got started in the committee 
meeting. 

Q. Why did you sign it? A. Because what they asked 
for was exactly the—was exactly what the thing read, and 
if that made them happy we signed it. 

Q. You signed it to make the union happy? A. I sup- 
pose so. I don’t know if that’s quite right either. I am 
not in position to say that. 

Mr. Franklin: That’s all. 

The Witness: I would like to correct that. 

Trial Examiner: All right. 

The Witness: I signed it because the negotiating com- 

mittee presented it to me as something they and the 
1329 union negotiating committee agreed was an interpre- 
tation. In our executive committee’s judgment it was 


a correct interpretation of this paragraph, and I signed it. 
e * e * * * * * ® * 
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EXHIBITS 
General Counsel’s Exhibit No. 18 


UNITED ENGINEERS & CONSTRUCTORS INC. 
1401 arRcH STREET 
PHILADELPHIA 
April 15, 1957 


Mr. C. F. Ogden, Manager of Purchases 
and Real Estate 

The Detroit Edison Company 

2000 Second Avenue 

Detroit 26, Michigan 


Dear Mr. Ogden: 


On Friday, April 12, we were unofficially notified that 
the United Association of Plumbers and Fitters had filed 
an injunction suit against us in the Federal District Court 
in Philadelphia, requesting the issuance of an injunction 
for the specific performance of Article 16 of our National 
Agreement with them; also, a second count claiming one 
million dollars damage for breach of our Agreement with 
them. | Undoubtedly, this is one of the results of the unfair 
labor practice proceeding instituted by Edison and West- 
inghouse. It seems clear to us from these developments 
and other repercussions that if something is not done now, 
this controversy will undoubtedly be a long, drawn-out one 
with possible serious effects. Under the circumstances, we 
are offering to refabricate, at our own expense, the West- 
inghouse pipe in question on Unit No. 2 at River Rouge, 
in order that we may proceed with the job. 


Very truly yours, 


Henry M. Cuance IT 
President 
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General Counsel's Exhibit No. 19 
April 16, 1957 


Mr. Henry M. Chance II, President 
United Engineers & Constructors, Inc. 
1401 Arch Street 

Philadelphia 5, Pennsylvania 


Dear Mr. Chance: 


This will confirm our conversation of this morning, and 
refer to your letter of April 15 in which you advised us of 
the injunction suit filed against you in the Federal Dis- 
trict Court in Philadelphia by the United Association of 
Plumbers and Fitters, and your suggestion for a solution. 


We agree with you that the issues involved and the pos- 
sible consequences are most serious. Unfortunately, we do 
not believe that the solution which you have proposed would 
settle the basic issue of whether we, The Detroit Edison 
Company, have the freedom to purchase materials, supplies 


and equipment from the suppliers who are able to give us 
the best value without regard to political, union, or other 
special affiliations. 


Therefore, we must regretfully decline your proposal that 
you refabricate, at your expense, the Westinghouse pipe 
which is in question on our Unit No. 2 at River Rouge. 


Yours very truly, 


C. F. Ocpen 
Manager of Purchases 
CFO:ech 
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General Counsel’s Exhibit No. 20 
April 16, 1957 


Mr. Henry M. Chance II, President 
United Engineers & Constructors, Inc. 
1401 Arch Street 

Philadelphia 5, Pennsylvania 


Dear Mr. Chance: 


This will confirm our conversation of April 16 concerning 
Mr. Brown’s letter of March 14 to Mr. Norman McShane, 
asking that the union supply twelve fitters and a foreman to 
erect the turbine piping on our No. 2 Unit at River Rouge. 


As I pointed out, it was our desire that the additional 
men should be obtained and that you should not retract this 
request. However, I understand that this morning Mr. 
Brown did write a letter to Mr. McShane withdrawing the 
request made in the March 14 letter. 


Since it is most important to us that this Unit be installed 
promptly, we believe that you should again immediately 
make a request to the union for the twelve fitters and a 
foreman. 


Yours very truly, 


C. F. Ocpen 
Manager of Purchases 


CFO ech 
Blind copies to: 
L. I. Franklin 
C. R, Landrigan 
G. A. Porter 
H. E. Macomber 


259 
General Counsel Exhibit No. 21-A 
May 22, 1957 


Mr. C. F. Ogden, Manager of Purchases 
The Detroit Edison Company 

2000 Second Avenue 

Detroit 26, Michigan 


Dear Chet, 


Mr. Macomber’s letter of May 20th addressed to Mr. G. 
H. Brown requesting that we ‘‘proceed to man the jobs at 
River Rouge and St. Clair’’ has been called to our attention. 


It is our understanding that we are manned at River 
Rouge Units 2 and 3 and that as additional men are needed 
there, we shall do everything we can to secure such men. 
We have reached an amicable agreement with the United 
Association whereby all work on Units 2 and 3 will be com- 
pleted. Barring unforeseen events, we hope to permit you 
to operate Unit 2 by December fifteenth. Unit 3 can be 
completed substantially as scheduled. 


However, we have concluded on work at St. Clair and at 
Enrico Fermi, we must be governed by the terms and con- 
ditions of our international agreements with the various 
trade unions, Edison is familiar with those agreements, 
and, as you know, they have been one of the important 
means by which we have been able to conduct your work 
to your advantage. This means, of course, that at St. Clair 
and at Enrico Fermi we cannot request pipefitters from the 
United Association or any of its local Unions, nor ask any 
subcontractors to do so unless Edison assures us that the 
terms and conditions of the international agreement with 
the United Association are acceptable to Edison. 
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We sincerely hope that Edison will agree with us, so that 
we can produce the economical and on-time result which 
you seek. 

Sincerely, 


Hewry M. Cuance II 
President 


Mr. Ogden—Original and four 


EHC/JJL:lk 


Mr. James J. Leyden— 
Schnieder, Merriman, Segal & Louis 
Mr. T. Curtis Lloyd 
Mr. F. L. Johnston 
Mr. A. C. Middleton 
Mr. G. H. Brown 
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General Counsel’s Exhibit No. 25 
Oil Piping Material 
Diameter 


ft. 

ft. Plus a number 
ft. of welding el- 
ft. bows, reducers, 
ft. and a few small 
ft. gage valves. 

ft. 


Steam Drain and Gland Piping Material 
Diameter Amount 


. Plus a number 
. of welding el- 
. bows, reducers, 
. eouplings, and 
. some small 
. valves. 


Throttle Valves 

Control Valves 

Servo Mech. for Throttle Valves 
Servo Mech. for Control Valves 
Interceptor Valves 

Reheat Stop Valves 

Servo Mech. for Interceptor Valves 
Servo Mech. for Reheat Stop Valves 


Other Related Equipment 


1. Oil reservoir with assembled internal piping and 
valves, three motordriven oil pumps, one vapor pump, and 
two oil coolers. 


2. Two oil vapor pumps for use with two detraining tanks 
to remove hydrogen vapors from the generator bearings. 


3. Four hydrogen eoolers to be mounted in the two 
generators. 


4. Two hydrogen panels assembled with tubing, valves 
and meters for recording «r indicating. 


5. One gland steam controller assembly consisting of con- 
trol valves, and servo mechanism. 


6. Two seal oil treating units assembled, consists of pip- 
ing, valves, oil tanks and seven pumps. 


7. Two Hydrogen gas dryers. 


Crossunder Pipe 
340 ft. of 36” pipe and elbows 


Hydrogen Control Piping 


3000 ft of 14” seamless pipe 

200 ft of 34” stainless steel pipe 

40 ft of 14” stainless steel pipe Plus numerous 14” and 
240 ft of 114” steel pipe %4” valves and welding 
200 ft of 2” steel pipe elbows. 

Reheat Steam Inlet Pipe 

22 ft of 20” steam pipe 


Main Steam Leads 
318 ft. of 8” Pipe 
Date of arrival of first piece of crossunder pipe. 


The first piece of crossunder pipe arrived on Jan. 2, 1957 
consisting of the Tee piece and two pieces of crossunder 


pipe. 
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Amount of pipe on hand by Jan. 28, 1957 
Approximately 90% of the pipe on hand by 1-28-57 


Amount of Pipe installed by 1-28-57 

Approximately 1500 ft of hydrogen control piping and 
some small valves. (Fabricated on the job) 

Both seal oil treating units. 

Two detraining tanks. 

The TEE piece of crossunder pipe. 

Two H.P. Generator Hydrogen Coolers installed but not 
completed. 


Excerpts From General Counsel’s Exhibit No. 27 
NATIONAL CONSTRUCTION AGREEMENT 


Tuts AGREEMENT entered into this 7th day of March, 
1956, by and between Unrrep Encineers & Constructors 
Inc. (hereinafter called the ‘‘Employer’’) and the Unrrep 
ASSOCIATION OF JOURNEYMEN AND APPRENTICES OF THE 
PLUMBING aND Pree Firrinc Inpusrry or THE UNITED 
Sratres anp Canapa (A.F.L.-C.1.0.) (hereinafter called the 
‘*Union’’). 


* * * * * * * * 


WITNESSETH : 


Wuereas, the Employer is engaged in the plumbing and 
pipe fitting industry throughout the United States, and is 
known as a ‘‘National Constructor’’ in the industry and 
in the performance of such work requires the services of 
competent, skilled and qualified journeymen, and 


Wuenreas, the Union is affiliated with the American Fed- 
eration of Labor—Congress of Industrial Organizations 
and has in its membership in local unions throughout the 
United States and Canada, competent, skilled and qualified 
journeymen and apprentices to perform all work coming 
within the trade and craft jurisdiction, and 


Wuaenrras, the Employer and the Union desire to mutually 
establish and stabilize wages, hours and working conditions 
for journeymen and apprentices employed on a national 
basis with said Employer and, further, to encourage closer 
cooperation and understanding between the Employer 
and the Union in the plumbing and pipe fitting industry 
to the end that a satisfactory, continuous and harmonious 
labor relationship will exist between the parties to this 
Agreement. 


Now, Tuererore, the Undersigned Employer and Union 
in consideration of the mutual promises and covenants 
herein contained mutually agree as follows: 


ARTICLE I 


REcOGNITION 


The Employer recognizes the Union as the sole and ex- 
clusive bargaining representative for all journeymen and 
apprentices in the employ of the Employer with respect to 


wages, hours and other terms and conditions of employ- 
ment, on any and all work described in Article II of this 
Agreement. 


ARTICLE II 
TrapE OR WoRK JURISDICTION 


This Agreement covers the rates of pay, rules and work- 
ing conditions of all journeymen and apprentices engaged 
in the installation of all plumbing and/or pipe fitting sys- 
tems and component parts thereof, including fabrication, 
assembling, erection, installation, dismantling, repairing, 
reconditioning, adjusting, altering, servicing and handling, 
unloading, distributing, reloading, tying-on and hoisting 
of all piping materials, appurtenances and equipment, by 
any method, including all hangers and supports of every 
description and all other work included in the trade juris- 
dictional claims of the United Association. 
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In recognition of the above work jurisdictional claims, 
it is understood that the assignment of work and the settle- 
ment of jurisdictional disputes with other Building Trades 
organizations shall be adjusted in accordance with the pro- 
cedure established by the National Joint Board or any suc- 
cessor agency of the Building Trades Department. 


There shall be no work stoppage because of jurisdictional 
disputes. 
ARTICLE III 


Score or AGREEMENT 


All wages and working conditions hereunder shall be 
effective on all plumbing and pipe fitting work performed 
by the Employer or by any person, firm or corporation 
owned or financially controlled by the Employer, in all 
places in the United States and in Canada and subject to 
the provisions covering Canada. 


ARTICLE IV 
Union SECURITY 


All journeymen and apprentices hereunder, members of 
the Union now in the employ of the Employer shall remain 
members in good standing in the Union during the term of 
this Agreement. All journeymen and apprentices covered 
by this Agreement, hereinafter employed by the Employer, 
shall become members of the Union on the earliest date 
provided by applicable Federal Law after their employ- 
ment, or the date of the contract, whichever is later and 
shall remain members of the Union in good standing dur- 
ing the term of this contract. (This clause shall be effec- 
tive in those States only permitting union security.) 


Hither party to this Agreement shall have the right to 
re-open negotiations pertaining to union security when the 
federal laws applicable thereto have been changed by giv- 
ing the other party 30 days’ written notice. 
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ARTICLE V 


Hirine or Men 


In hiring men the Employer shall be the sole judge of the 
number of men required, and the initial requests for the 
furnishing of Journeymen and apprentices shall be made to 
the Local Union within whose territorial jurisdiction the 
work is being performed. All questions as to the terri- 
torial jurisdiction of a Local Union or on ‘‘open territory”’ 
shall be decided by the United Association. 


The Employer shall have the right to determine the com- 
petency and qualifications of men referred by the Local 
Union having jurisdiction and the right to hire and dis- 
charge accordingly. No employee shall be otherwise dis- 
charged except for just cause. 


The Union agrees to furnish at all times to the Employer 
duly qualified journeymen and apprentices in sufficient 
number as may be necessary to properly execute work con- 
tracted for by the Employer in the manner and under the 
conditions specified in this Agreement. 


If the Local Union in the territory or territories where 
the Employer holds a contract fails to supply sufficient 
competent and capable journeymen and apprentices, as de- 
scribed herein, the Employer may request the United Asso- 
ciation to furnish such additional employees as it may re- 
quire. 


If upon request the Local Union or the United Associa- 
tion is unable to supply journeymen with special skills, the 
Employer may secure such journeymen from out-of-town 
labor ‘market areas. Journeymen with special skills shall 
perform any work coming within the coverage of this 
Agreement. 
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ARTICLE XV 


SUBCONTRACTORS 


The Employer agrees not to sublet or contract out any 
work covered herein unless the contractor to whom the 
work is sublet is in agreement either with the Union or any 
of its Local Unions. 


ARTICLE XVI 
FasricaTION 


Piping 4 inches and under shall be fabricated on the job 
site; piping over 4 inches in diameter may be fabricated on 
the job site or in the shop. Unless a part of a dimensioned 
welded pipe formation, the butt welding of all mill run 
lengths, regardless of size, shall be done on the job site. 


All piping for comfort heating and air conditioning will 
be fabricated at the job site. This includes boiler plants 
used only for generating steam for comfort heating sys- 
tems. 


Piping requiring heat or other special treatment or the 
use of special tools and equipment may be fabricated on 
the job site or in the shop. 


All bends 21%” and over in diameter may be fabricated 
on the job site or in the shop. 
Where the word ‘“‘shop”’ is used in this section it shall 


be defined as a pipe fabricating shop under agreement with 
the United Association or one of its Local Unions. 


All piping 214” and over may be fabricated in a shop, 
provided the shop is located within the jurisdiction of the 
same Local Union as the job site. 


The United Association and its affiliated Local Unions 
reserve the right to refuse to handle, erect or install fabri- 
cated materials sent to the job that have not been fabri- 
cated by Building Trades journeymen and apprentices em- 
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ployed iby an employer under an agreement with the United 
Association or its affiliated local unions and receiving the 
prevailing building-construction wage rate in effect wher- 
ever the pipe fabricating shop may be located. 


ARTICLE XVII 
GRIEVANCE PROCEDURE AND CANCELLATION 


Any and all disputes and controversies arising between 
the Employer and the Union as to the meaning, application 
and/or interpretation of any provision of this Agreement 
shall be treated as a grievance and disposed of in accord- 
ance with the following steps: 


(1) any such grievance shall be first adjusted between 
representatives of the Local Union and the Em- 
ployer, and, if not settled— 


(2) between an International Representative of the 
United Association and the Employer; and if not 
settled— 


(3) then the grievance shall be submitted to arbitration. 


A written request shall be made for arbitration by either 
party to this Agreement and in the written request by 
either party for arbitration, the party seeking arbitration 
shall set forth the grievance to be arbitrated, and the name 
of the arbitrator representing the party requesting arbi- 
tration: The request shall be sent by registered mail to the 
post office address of either Employer or Union, return re- 
ceipt requested, within twenty (20) days after the griev- 
ance procedure (second step) between the International 
Representative and the Employer has failed or else the 
grievance demand shall be deemed waived and abandoned. 
Within five (5) days after the request for abitration is re- 
ceived, the other party shall designate an arbitrator and 
the two arbitrators shall meet within seven days from the 
date of the appointment of the second arbitrator to select 
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a third arbitrator. If the third arbitrator cannot be se- 
lected agreeably within ten (10) days then the third arbi- 
trator is to be selected through the procedure of the United 
States or Canadian Conciliation Service. The decision of 
a majority of the arbitrators shall be final and binding. If 
within ten (10) days the two arbitrators fail to select the 
third arbitrator from those so recommended, they shall 
request the presiding judge of the Federal District Court 
to appoint an arbitrator within seven (7) days. The third 
arbitrator will hold a hearing within seven (7) days after 
his appointment and within fourteen (14) days after the 
date upon which the first hearing takes place, he shall make 
his final decision. All expense, if any, of the third arbi- 
trator shall be divided equally between the parties, and the 
fees and expenses of the arbitrator designated by each 
party shall be borne by them. 


Either party to this Agreement, may in the event of fail- 
ure of the other party to comply with an arbitration award 
issued pursuant hereto within thirty (30) days, cancel this 
Agreement on forty-eight (48) hours written notice to the 
other party. 


It is understood that there shall be no suspension of work 
either by strike or lockout until the foregoing grievance 
procedure has been exhausted. It shall not be a violation 
of this Agreement or of the no-strike clause if members of 
the United Association refuse to cross a picket line estab- 
lished in accordance with the rules of the Building and Con- 
struction Trades Department. 


Nothing contained in this article shall apply to any con- 
troversy or dispute arising out of the notice of change, 
modification or termination of this Agreement in Article 
XIX hereof. 


2 * * * * s * * 


278 
ARTICLE XIX 


Duration AND TERMINATION 


This Agreement shall be in full force and effect for a 
period of one (1) year from the above date and shall con- 
tinue from year to year thereafter, unless notice of termi- 
nation or modification is given in writing by either party 
to the other sixty (60) days prior to such anniversary date. 


Sienep this 7th day of March, 1956. 


Unrrep Encrneers & Constructors Inc. 
Name of Company 


1401 Arch Street LOcust 4-1800 
Street address Phone 


Philadelphia 5, Pennsylvania 
City Zone State 


By F.L. Jonnston 
Vice President 


Unirep ASSOCIATION OF JOURNEYMEN AND 
APPRENTICES OF THE PLUMBING AND PIPE 
Firrinc Inpustry oF THE UNITED STATES 
AND CANADA 

(Union) 


502 Ring Building, 1200 18th St., N.W. 
Washington 6, D. C. 


By Perer T. ScHOEMANN 
General President 


SUPPLEMENT 


We hereby mutually agree that Article XIX of the Na- 
tional’ Agreement dated the 7th day of Mareh, 1956, be 
stricken and in its place and stead a new Article XIX shall 
be inserted, reading as follows: 
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ARTICLE XIX 


This Agreement shall be in effect from date of execution 
to March 1, 1957, and from year to year thereafter, unless 
notice of termination or modification is given in writing by 
either party to the other party, sixty (60) days prior to 
each anniversary date of March 1st. 


Signed and subscribed to this 12th day of April, 1956. 


Unrrep ASSOCIATION OF JOURNEYMEN AND 
APPRENTICES OF THE PLUMBING AND PIPE 
Frrrinc Inpustry oF THE UNITED STATES 
anp Canapa. (AFL-CIO) 


By Perer T. ScHOEMANN 
General President 


Unrrep Encrveers & Constructors Ine. 
Company 


By F.L. Jonnston 
Vice President 
Title 


Excerpts From General Counsel’s Exhibit No. 28 
Be Ir Acreep THat: 


Tyis AGREEMENT entered into by and between Unirep 
Exerneers & Constructors Inc., a Delaware corporation, 
hereinafter designated as the Party or THE Firsr Part and 
the Unrrep ASSOCIATION OF JOURNEYMEN AND APPRENTICES 
oF THE PLUMBING AND Pree Firtine Inpustry oF THE UNITED 
Srares aNp Canapa, hereinafter designated as the Party or 
THE SECOND Part, which agreement shall be in full force 
and effect from execution date hereof and up to August 15, 
1948. 


PREAMBLE 


Wuereas, the Party or THE First Part is engaged in 
Plumbing and Pipe Fitting work throughout the United 


280 


States and Canada and in the performance of such work 
requires the service of competent and qualified Journey- 
men of the United Association, and 


Wuereas, the Party or tHE Seconp Parr is affiliated 
with the American Federation of Labor and has in its Mem- 
bership throughout the United States and Canada, Jour- 
neymen competent and qualified to perform all work com- 
ing within its jurisdiction of work, and 


Wuereas, the Parties hereto desire to establish wages, 
hours, and working conditions for Journeymen and Ap- 
prentices of the Parry or THE SEconpD Part, on a National 
Basis under which they are to be employed by the Parry 
oF THE First Part, and further, to encourage closer coop- 
eration and better understanding between employer and 
employee of the Plumbing and Pipe Fitting Industry to 
the end that a satisfactory and continuous and harmonious 
labor relationship will exist between both Parrtzs to this 
Agreement. 


Now THEREFORE, it is further agreed between the Parties 
hereto as follows: 


ARTICLE I: Score 


(A) The wages and working conditions set forth here- 
under will apply on work contracted for by the Party or 
THE First Part, within the United States and Canada. It 
is the duty of the Parriss to this Agreement to enforce the 
conditions set forth hereunder. 


(B) Party or tHe Frrest Parr hereby agrees to employ 
Journeymen Members and Apprentice Members of Party 
OF THE SECOND Part on all work coming under the jurisdic- 
tion of the Parry or THE SEconp Part, as determined by 
the American Federation of Labor, under wages and work- 
ing conditions as hereinafter outlined. 
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ARTICLE V: ASSIGNMENT OF MEN 


It is understood that the Party or THE First Part will 
use only Members of the Parry or THE SEconD Part in good 
standing on all work coming under the jurisdiction of the 
United Association of Journeymen and Apprentices of the 
Plumbing and Pipe Fitting Industry of the United States 
and Canada, as determined by the American Federation of 
Labor, subject to the following regulations. 


(A) All Journeymen required for certified welding shall 
be qualified under the United Association National Ap- 
proved Welding Specification for Metallic Are and Oxy- 
Acetylene Welding or approved welding specifications as 
specified by contract. 


Wherever any examining or testing is required of any 
member of the Party or THE Secon Part by the Parry oF 
THE First Part it is agreed that all such members of the 
Party oF THE SECOND Part shall be in the employment of 
the Party oF THE First Part. 


(B) Regular resident Local Journeymen Members capa- 
ble of performing the work required shall be given prefer- 
ence on each job in territories where a Local Union of the 
United Association is established, but the Parry oF THE 
Srconp Part hereby agrees that the Foreman and the Jour- 
neymen, having special skill required may be sent into such 
Local Union’s territory. 


(C) If the Local Union in such territory or territories 
fails to supply sufficient capable resident Local Journey- 
men members of the United Association, then it shall be 
the duty of the Parry or THE Seconp Parr to farnish such 
additional Journeymen. 


(D) The appointment of members of the Party or THE 
Sreconp Part as Foreman and Sub-Foreman, is the respon- 
sibility of the employer in keeping with the terms of this 
Agreement. 


ee 
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(E) Parry or THE Seconp Part may furnish a Journey- 
man as its Representative, who shall be experienced and 
eapable of assisting in the progress of the job. 


* * * * * * * * * * 


{ ArtictE [X: Erection \ 

(A) Pipe work of every description being installed un- 
der the supervision of the employer, employing Journey- 
men of the United Association in the Plumbing and Pipe 
Fitting Industry, must be handled, assembled, erected and 
installed by Journeymen members of the United Associa- 
tion. 


(B) It is understood by the Parties of this Agreement 
that the pre-fabrication of welded pipe formations two and 
one-half inches and over in diameter and all pipe bends, 
bends two and one-half inches and over in diameter may be 
performed at the site of the job or in the plant of the em- 
ployer, employing Journeymen of the United Association, 
at the prevailing building construction wage rates in effect 
wherever the employer’s plant may be located. 


(C) The Local Unions of the United Association reserve 
the right to refuse to handle, erect or install fabricated 
materials sent to the job that have not been fabricated by 
Journeymen members of the United Association, receiving 
the prevailing building construction wage rate in effect 
wherever the pipe fabrication shop may be located. 

Tur Work To Be PERFORMED IN THE Frecp Sxatx In- 
CLUDE: 

1. Unloading, handling and erecting of material. 
2. Installation of hangers and supports. 


3. Making of all bends with a nominal diameter of two 
inches or less. 


4. Cutting and threading all pipe with a nominal diam- 
eter of two inches or less. 
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5. The attaching and assembling of all pipe fittings and 
valves whether welded, screwed or flanged, except as 
noted in paragraph ‘‘B’’ of this Article. 


ARTICLE X: HANDLING OF GRIEVANCES 


(A) Any dispute arising between the Parties as to the 
meaning or application of any provision of this Agreement 
shall be treated as a grievance and disposed of in accord- 
ance with the following steps: 


1. Between representatives of the Local Union and the 
employer, and, if not settled,— 


2. Between representatives of the United Association 
and the employer, and, if not settled, 


3. By arbitration. 


The method of arbitration shall be as follows: 


Upon written request for arbitration by either party, 
each party shall designate an arbitrator to represent it. 
The two arbitrators so selected shall then designate a third 
arbitrator, but if agreement on such third arbitrator is im- 
possible, he shall be designated by the U. S. Conciliation 
Service. The decision of a majority of the arbitrators 
shall be final and binding. All expenses, if any, of the 
third arbitrator shall be divided equally between the Par- 
ties and the fees and expenses of the arbitrator designated 
by each party shall be borne by it. 


(B) It is distinctly understood that a suspension of work 
is prohibited until the foregoing provisions have been ex- 
hausted and then only by the authority of the General 
President, except where Local Building Trade actions may 
cause a departure from this system of handling grievances. 
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Sienep this 15th day of August, 1947 at 1401 Arch Street, 
Philadelphia, Pa. 


Signed on Behalf of 
Tue Party oF THE First Part 


Unrrep Encrveers & Constructors Inc. 


S. C. Coox 
B.S. THaYER 
Car. SCHUBERT 


Signed on Behalf of 
Tue Party oF THE SECOND Part 


Unrrep ASSOCIATION OF JOURNEYMEN AND 
APPRENTICES OF THE PLUMBING AND PIPE 
Frrring Inpusrry oF THE UNITED StaTEs 
AND CaNaDA. 


Martin P. Durgxmy 
General President of the 
United Association. 


ARTICLE XI: UMPIRES 


To be mutually agreed upon at a later date. 
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General Counsel's Exhibit No. 31 


THE DETROIT EDISON COMPANY 
2000 sECOND AVENUE 
DETROIT 26, MICHIGAN 


December 31, 1956 


C. F. Ogden 
Manager of Purchases 
and Real Estate 


Mr. Henry M. Chance, IT 

United Engineers & Constructors, Inc. 
1401 Arch Street 

Philadelphia 5, Pennsylvania 


Re: Detroit Edison Purchasing Policy 
at River Rouge 


Dear Mr. Chance: 


This will refer to the discussion which we had in our 
regular monthly meeting at River Rouge on December 12th, 
concerning the purchasing policy being followed by Detroit 
Edison. 


We have again reviewed this policy and reaffirmed the 
fact that we believe we should purchase our materials, sup- 
plies, and equipment from the supplier who is able to give 
us the best value without regard to political, union, or 
other special affiliations. Therefore, we believe it is im- 
portant that in acting for us as our constructors, you not 
make agreements with any union or other group which 
would in any way restrict our freedom of choice of sup- 
pliers without first obtaining advance written approval 
from us. 


Typical of the type of agreement which we believe re- 
stricts our freedom of purchase is the agreement between 
U. E. & C. and the United Association which was signed by 
you on March 7, 1956. 
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If you have any questions concerning this situation, I 
would be happy to discuss it with you. 


Very truly yours, 


(C. F. Ocpen) 
C. F. Ogden 


General Counsel’s Exhibit No. 35 
UNITED ENGINEERS & CONSTRUCTORS INC. 
March 14, 1957 


Mr. Norman McShane 
Assistant Business Agent 
Pipefitters Local +636 
2988 E. Grand Blvd. 
Detroit 2, Michigan 


Dear Mr. McShane, 


This letter is to confirm our telephone request to you yes- 
terday for additional men to erect turbine piping furnished 
along with No. 2 Turbine by Westinghouse. Specifically 
we request twelve fitters and a foreman. The reason for 
the request is that the pipefitters on the job who are mem- 
bers of your local have refused to do this work. 


Very truly yours, 
Unitep Encinerers & Consrructors Ine. 


G. H. Brown 
G. H. Brown 
Construction Manager 


GHB/frk 
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General Counsel's Exhibit No. 36 
UNITED ENGINEERS & CONSTRUCTORS INC. 
April 16, 1957 


Mr. Norman McShane 
Assistant Business Agent 
Pipefitters Local #636 
2988 BE. Grand Boulevard 
Detroit 2, Michigan 


Dear Mr. McShane: 


On March 14, 1957 we wrote youa letter. Will you please 
consider the present letter a complete withdrawal of that 
letter of March 14, 1957. 


Very truly yours, 
Unrrep Encrneers & Constructors Ine. 


Signed: G. H. Brown 
Construction Manager 


GHB: ejr 


ee: T. McCarthy 
W. M. Kelly 
F. L. Johnston 
W. M. Dallam 
File 
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General Counsel’s Exhibit No. 37 


THE DETROIT EDISON COMPANY 
2000 SECOND AVENUE 
DETROIT 26, MICHIGAN 


May 20, 1957 
Mr. G. H. Brown 
Construction Manager 
United Engineers & Constructors 
River Rouge, Michigan 
Dear Sir: 


This will confirm our telephone request to you today, 
May 20, in regard to bringing DiDucca Brothers back on 
to the St. Clair job site for work necessary to the progress 
of work on Units 5 and 6. 


At this time also in view of the Injunction granted by 
Judge Thornton on May 17, will you please proceed to man 


the jobs at River Rouge and St. Clair. This as provided 
for in the agreements between United Engineers & Con- 
structors and The Detroit Edison Company, covering River 
Rouge Units 2 and 3 and St. Clair Units 5 and 6. 


Yours very truly, 


H. E. MacomsBer 
H. E. Macomber 
Manager of Construction 
HEM:S 
CC: G. A. Porter 
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General Counsel’s Exhibit No. 40 
February 27, 1957 


Mr. Henry M. Chance II, President 
United Engineers & Constructors, Inc. 
1401 Arch Street 

Philadelphia, Pennsylvania 


Dear Mr. Chance: 


Thank you for your letter of February 8, returning a 
signed copy of the Enrico Fermi Contract, with the dele- 
tion of Item 4, Article Il, Page 3. This deleted item reads 
as follows: 


“4, UE&C shall take no action that will restrict Eptson’s 
freedom of purchase of equipment, material or serv- 
ices. UE&C shall advise Epison of any contemplated 
agreements with any union or other group which 
might in any way restrict Epison’s freedom of pur- 
chase, and such agreements shall not be completed 


by UE&C until advance written approval is secured 
from Epison’s Manager of Purchases and Real 
Estate.’’ 


This deleted clause was written by us in order to consoli- 
date the understanding in the letters to you of December 
31, 1956, and January 31, 1957, and your letter of January 
7, 1957. We are attaching a copy of these letters for your 
convenience. 


I discussed this matter with Mr. Ogden before he left on 
his vacation, and we will appreciate your further comments 
on whether your deletion is because you do not feel the 
clause properly states our present understanding in regard 
to Union Labor Agreements. If this is correct, we would 
like to have your recommendations on a desirable revised 
clause. 
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We do appreciate the basis on which you are undertaking 
this work in the interest of developing Private Atomic 
Power. 


Very truly yours, 
M. Prase 


General Counsel’s Exhibit No. 41 


UNITED ENGINEERS & CONSTRUCTORS INC. 
1401 ARCH STREET 
PHILADELPHIA, PENNSYLVANIA 


March 6, 1957 


Mr. Marshall Pease 

Assistant Manager of Purchases and Real Estate 
The Detroit Edison Company 

2000 Second Avenue 

Detroit 26, Michigan 


Dear Mr. Pease: 


We acknowledge your letter of February 27 in reference 
to the construction contract for the Detroit Edison portion 
of the Enrico Fermi Atomic Power Plant. 


Item 4, Article II, Page 3, of the contract was deleted be- 
cause in our opinion it improperly restricted our right to 
enter into national and international agreements with labor 
unions.| By the very nature of our business we believe it 
is to the mutual advantage of our clients and ourselves that 
we have such agreements. 


In addition to our national agreements with labor unions, 
local agreements have been and will be entered into by local 
groups representing the construction industry, and are no 
different than our international agreements. 
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We reiterate that your freedom of purchase should be 
unrestricted by any action of ours. It is our earnest desire 
to continue to work with you to the end that your best in- 
terests are served in every respect, and further we are obli- 
gated to do this under Article IT of the contract. 


If you still feel that an addition should be made to the 
contract to cover the deleted Item 4, Article II, we would 
suggest the following: 


““TE&C shall advise Edison of any contemplated agree- 
ments with any union or other group which might in 
any way limit Edison’s freedom of purchase.”’ 


We appreciate your patience in endeavoring to settle this 
matter to our mutual satisfaction. 


Very truly yours, 


Henry M. Cuance II 
President 


General Counsel's Exhibit No. 42 


March 27, 1957 
Mr. Henry M. Chance II 
United Engineers & Constructors, Ine. 
1401 Arch Street 
Philadelphia, Pennsylvania 


Dear Mr. Chance: 


This will acknowledge your letter of March 6th, to Mr. 
Pease, with reference to the construction contract for the 
Detroit Edison portion of the Enrico Fermi Atomic Power 
Plant. 


We appreciate that it is your earnest desire to continue 
to work with us in our best interests. 


I do feel that an addition should be made to the contract 
to cover the deleted Item 4, Article II, and will accept your 
suggestion of the following clause: 
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““UE&C shall advise Edison of any contemplated agree- 
ments with any union or other group which might in 
any way limit Edison’s freedom of purchase’’. 


From our previous talks with you, we are sure that you 
fully recognize and understand the problem from the stand- 
point of purchasing. Neither from a legal, economic, nor 
a moral standpoint can we be placed in a position by an 
organization whereby our area of complete freedom in ex- 
pending the Company’s purchasing dollars is restricted. 


The above clause means to me that you acknowledge our 
position and will notify me as indicated, in advance of sign- 
ing any such contracts, not only on the Fermi work but on 
all of the power plant work which you are engaged to do 
for us. 


Very truly yours, 
C. F. Ocpen 
CFO: MP 


ec: G. A. Porter 
H. E. Macomber 
V. A. Stace 


1 NS ER 
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General Counsel’s Exhibit No. 43 


UNITED ENGINEERS & CONSTRUCTORS INC. 


St. Clair Power Plant 
November 30, 1953 


8095 
Construction 


Mr. Marshall Pease, Ass’t. Mgr. of Purchases 
The Detroit Edison Company — 410 G O 


G. H. Brown 


Mr. H. E. Macomber 
Mr. H. M. Chance IT 
E. C. Ruehle 


Labor Policy 


At a meeting in Mr. George A. Porter’s office on Novem- 
ber 23rd a labor policy for UE&C to follow, and procedure 
for executing this policy were agreed upon. 


Our understanding of the conclusions reached at this 

meeting is as follows: 

1) Labor Policy :—Mr. Chance explained that because of 
our International Agreements we are bound by local 
rules for the various unions—This policy was ac- 
cepted. 


2) Wages:—All union wage rates, fringe benefits includ- 
ing travel expense or similar allowances to be sub- 
mitted to Mr. H. E. Macomber for approval. 


3) The following matters to be settled on the project by 
E. C. Ruehle and Myles Scott: 


In case of disagreement, controversy to be referred 
to H. E. Macomber and the writer. 


(a) Interpretation of working rules—written and 
unwritten 
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(b) Jurisdictional disputes 
(c) Discipline 
(d) Feather-bedding. 


G. H. Brown 
G. H. Brown 
Construction Manager 
GHB/hbj 


General Counsel’s Exhibit No. 44 

8095-8361 

August 29, 1956 
Mr. Henry E. Macomber 
Manager of Construction 
The Detroit Edison Company 
2000 Second Avenue 
Detroit 26, Michigan 


Dear Mr. Macomber: 


National Construction Agreement 
United Association of Journeymen and Apprentices 
: of the Plumbing and Pipe Fitting Industry 
of the United States and Canada (A.F.L.-C.1.0.) 


On March 7, 1956, we negotiated a new National Agree- 
ment with the subject union, copy of which is attached. 
We wish in part to call your attention to Article 7—Edu- 
cational Trust Fund, Paragraphs 22, 23 and 24, which re- 
quire the payment of one cent per hour for all worked 
hours to this fund effective April 1, 1956. We also wish to 
advise that all provisions of the new National Agreement 
became effective as of the date of signature (except as 
noted above)—March 7, 1956, with the exception of Article 

“16—Fabrication. Article 16 does not become effective un- 
til one year after the signing of the new agreement, which 
would be March 7, 1956. 


There has been considerable interpretation of the para- 
graphs pertaining to this trust fund and it has required 
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time on our part to have this matter clarified by Mr. Peter 
T. Schoemann, General President of the United Associa- 
tion. We are now in receipt of a letter from Mr. Schoe- 
mann which definitely sets forth the effective date of pay- 
ment into the Educational Trust Fund, which as mentioned 
above is as of April 1, 1956. This is the reason why we 
have been delayed in bringing this matter to your attention. 


Presently we pay apprentices one-half day’s pay per 
week each while attending the apprentices’ school. The 
number of apprentices attending may vary from time to 
time. 


The United Association decision as outlined by General 
President Schoemann is as follows: 


If the employer is part of and signatory to a local plan, 
he pays locally but not nationally. However, if an em- 
ployer merely works in the local area without being 
part of and signatory to the local plan, he pays into 
the National Plan but not the local plan. 


We are therefore of the opinion that we can now elimi- 
nate present payments for apprentice schooling. 


All principal engineers and constructors and piping fab- 
ricators and contractors have signed under this National 
Agreement as is evidenced by the enclosed blue book en- 
titled, ‘Contractors Signatory to the National Construc- 
tion Agreement.’’? Although Dravo are not mentioned in 
this book, we are advised by the United Association that 
they are signatory to the new agreement. 


May we have your approval to pay into the fund immedi- 
ately retroactive payment to April 1, 1956, on River Rouge 
and at the start of such work at St. Clair. 


Very truly yours, 


/s/ G. H. Brown 
G. H. Brown 
Construction Manager 


Attachments 


FLJ: AGM: ic 

Mr. H. E. Macomber, 2x 
Mr. G. H. Brown 

Mr. P. Miller 

Mr. W. Dallam 

Mr. E. C. Ruehle 

Mr. D. MeCullogh 

Mr. W. C. Burkett 

Mr. F. L. Johnston 

Mr. A. G. Middleton 


General Counsel’s Exhibit No. 45 
PURCHASING DEPARTMENT 


December 14, 1953 
Memorandum to: 


Messrs. G. A. Porter D. F. Kigar V. A. Stace 
Henry Chance Myles Scott R. C. Bouse 
R. E. Greene Leo Franklin K. W. Hartwell 
G. H. Brown C. F. Ogden G. M. Cox 


Labor Policy—River Rouge 


At a meeting in Mr. George Porter’s office on November 
23, the following conclusions were reached in connection 
with the above policy: 

1.U. E. & C. negotiates International Agreements across 


the country, for most crafts. In return, the Interna- 
tional unions see that U. E. & C. obtains manpower. 


2. In most cases, U. E. & C. is bound by local rules for the 
various unions. U. E. & C. will go by the ‘‘book’’, but. 
not beyond the ‘‘book’’, with reference to wages and 
working conditions. 
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3. All union wage rates and fringe benefits, including 
travel expense or similar allowances, are to be sub- 
mitted to Mr. H. E. Macomber for approval. 


4. The initial spotting of controversial issues will origi- 
nate in the field with Messrs. Scott of Edison and 
Ruehle of U. E. & C. These issues shall be placed in 
writing over the signatures of Messrs. Scott and 
Ruehle. 


5.In case of disagreements on the project which cannot 
be settled by Messrs. Scott and Ruehle, controversies 
are to be referred to Mr. H. KE. Macomber of Edison 
and Mr. G. H. Brown of U. E. & C. These controver- 
sies will normally apply to: 


(a) Interpretation of working rules, written and un- 
written. 
(b) Jurisdictional disputes. 
(ec) Discipline. 
(d) Featherbedding. 
6.In all cases where labor policy decisions are of sufh- 
cient importance to jeopardize the schedule of work or 
affect cost to the Edison Company to a high degree, 
or to set precedents, a joint decision will be made by 
Edison’s Manager of Construction, Edison’s Manager 
of Union Relations, and U. E. & C.’s Construction 
Manager. Edison’s Purchasing Department will be 
kept informed so that proper contact can be made with 
any subcontractors. 
Decisions reached in relation to Articles 3, 5 and 6 shall 


be covered in writing and copies sent to the people con- 


cerned. 
M. Pease 


Approved M. Pease 


H. E. Macomser 
H. FE. Macomber 


MP: ea 
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General Counsel’s Exhibit No. 46 


DETROIT EDISON COMPANY 
2000 sEcOND AVENUE 
DETROIT, MICHIGAN 


June 11, 1957 


Mr. Henry M. Chance, IT 

United Engineers & Constructors, Ine. 
1401 Arch Street 

Philadelphia, Pennsylvania 


Dear Mr. Chance: 


Our contract with you for construction and completion 
of Unit No. 5 of our St. Clair Power Plant (dated as of 
May 31, 1956) written as our Purchase Order 10-100, dated 
August 29, 1956, with an option for St. Clair Unit No. 6, 
provides in Section B, Article VI, that we shall have the 
right at any time to defer or cancel any remaining work 
or any part thereof under that contract after ten days’ 


notice in writing to you. 


This Company hereby exercises its right to cancel all re- 
maining work under the above mentioned contract, as of 
July 15, 1957. 


Please do whatever is necessary to give us effectively as 
of July 15, 1957, full possession of all work done and all 
materials purchased for the work under that contract so 
that we will not be hampered in any way in making all nec- 
essary arrangements for further work there. 


This decision has been reached by us after long and care- 
ful consideration. We are sorry that we have felt com- 
pelled to reach this difficult and unhappy conclusion, but 
we believe that it is in the best interests of this Company 
and the public it is obliged to serve. 


Very truly yours, 
/s/ C.F. Oepen 
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Excerpts From General Counsel's Exhibit No. 52 


CONSTITUTION 
by-laws, rules of order and jurisdiction 


of the 
UNITED ASSOCIATION 
OF JOURNEYMEN AND APPRENTICES OF THE 


PLUMBING AND PIPE FITTING INDUSTRY 
OF THE UNITED STATES AND CANADA 


Composed of Journeymen and Apprentices 
Who Have Jurisdiction Over Every Branch 
of the Plumbing and Pipe Fitting Industry 


Affiliated with American Federation of Labor, 
Building and Construction Trades Depart- 
ment, Metal Trades Department, Railway De- 
partment, Union Label Trades Department, 
Dominion Trades and Labor Congress of Canada 


Revised and 
Amended at Kansas City, Mo. 
September 10-14, 1951 


* * * * * * 
General Officers and Their Duties 


Sec. 3. The officers of the United Association shall con- 
sist of a General President, six Vice-Presidents, General 
Secretary-Treasurer, Assistant Secretary and twenty-four 
General.Organizers. They shall be elected for five years, 
or until their successors are elected and installed, and all 
officers of the U.A. shall devote eight hours of their time 
each work day to the business of the United Association. 
All General Officers and General Organizers shall receive a 
two weeks’ vacation annually with full wages. The General 
President is authorized to employ additional organizers as 
the occasion arises. 


* * s * 
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Union Label and Its Use 
Sec. 96. 


1. The United Association shall adopt a Union Label, as 
authorized and approved by the General Executive Board. 

2. The General Officers shall enact rules and regulations 
for the use of said Union Label by certain qualified pipe 
manufacturers and/or employers. 


3. The right and privilege of using the Union Label of 
the United Association shall not be granted to an employer 
unless that employer signs a uniform union label agreement 
providing for the privilege and for the use of said Union 
Label upon terms and conditions as set forth in said uni- 
form union label agreement. 


4, Before the use of the Union Label may be granted to 
any employer, such employer must be a party to the United 
Association’s national and/or the United Association’s 
Local Union Agreement, and must agree to pay the Build- 
ing Trades Journeyman’s scale of wages to all Journey- 
men members in his employ, or employed in fabricating and 
assembling, and further agrees that when Journeymen are 
employed on construction projects that he will pay the pre- 
vailing Journeyman’s wage where the construction job is 
being done, as provided for in the United Association’s 
national or the United Association’s Local Union Agree- 
ment. 


5. Labels shall not be used by any employer in any plant 
or shop other than the one named in said agreement. 


6. The Union Label must not be used on any pipe or any 
pipe formations, or fabricated or processed pipe or pipe 
work, or fittings or fixtures where any portion of the fabri- 
cation, preparation or processing of the pipe for installa- 
tion is'\done by non-union labor. All such fabrication, proc- 
essing'or preparation of any pipe or pipe work or fixtures 
must be done in the plant, shop or establishment of the said 
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employer or on the job site by Journeymen members of the 
United Association. 


7. Every employer under the uniform union label agree- 
ment with the United Association shall have a shop steward 
or foreman, and it shall be the duty of the shop steward or 
shop foreman to see and be responsible for the Union Label 
being placed on all piping, pipe fittings, fixtures and equip- 
ment that are fabricated or processed in said plant, shop 
or establishment. The Union Label must be applied to the 
piping or pipe fittings, fixtures and equipment in the plant, 
shop or establishment where fabricated or processed, and 
said label must at no time be removed. 


8. A valid Union Label of the United Association shall 
have the name and address of the employer and the Local 
Union printed on said label. 


9. It shall be the duty of every Local Union, District 
Council, and members of the United Association to make it 
generally known to the entire membership of the United 


Association that all piping, pipe fittings, fixtures and equip- 
ment fabricated and processed in a plant, shop or estab- 
lishment away from the job site shall be prepared by only 
members of the United Association and shall be installed 
by U.A. members. 


10. The General President and General Secretary-Treas- 
urer shall have the right and authority to cancel or revoke 
the employer’s use of the Union Label for any violation or 
breach of the terms of the uniform union label agreement 
or for any other just cause. 


Local Union Officers and Their Duties 


Sec. 97. Each Local Union shall elect a President, Vice- 
President, Recording Secretary, Financial Secretary, 
Treasurer, Inside Guard, Executive Board of five members, 
and a Finance Committee of three members. A Building 
and Construction Trades Local Union and Combination 
Local Union shall also elect an Examining Board to exam- 
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ine and qualify all Journeymen for membership and work 
in the Building and Construction Trades Industry. Each 
Local Union of the United Association has the right to elect 
one or more of their own members as Business Agent or 
Business Manager, and when they are elected they shall be 
considered as an Officer of the Local Union. 


Sec. '98. The President shall preside over all meetings 
and conduct the same in conformity with rules of order and 
common sense. He shall have a general supervisory con- 
trol over all matters pertaining to the welfare of the Local 
Union. The President shall be ex-officio over all com- 
mittees. 


* * * * Ld ° bad * * * 


Sec. 100. The Business Agent and/or Business Man- 
ager meets in daily contact with the public and with em- 
ployer, becoming the Trustee of the welfare of the mem- 
bers of the Local Union. It is his solemn duty and obliga- 
tion to vigilantly protect the trade jurisdiction of the 


United Association in the Plumbing and Pipe Fitting In- 
dustry of his locality; also to compel employers to observe 
and respect collective bargaining Agreements, adjusting 
all grievances between members of his Local Union and 
their employers with justice and fairness, as well as foster- 
ing and promoting employment for the members of the 
Local Union. 


* * e * s s s 
Jurisdiction of Work 


Sec. 143. The United Association having full and ex- 
elusive jurisdiction over the plumbing and pipe fitting in- 
dustry, including the supervision, fabrication, installation 
and maintenance of plumbing and pipe fitting installations 
of every description and character, shall be composed of 
Journeymen and Apprentices of one craft, without juris- 
dictional lines of demarcation. 


The United Association shall charter three types of Local 
Unions: Building and Construction Trades Local Union, 
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Metal Trades Local Union, and a Combination Local Union. 
There shall be but one trade craft in the plumbing and pipe 
fitting industry for all Journeymen and Apprentice mem- 
bers of the United Association, and all Journeymen mem- 
bers and Apprentice members of the United Association 
shall be permitted without restriction or bar to perform all 
work governed by the trade jurisdiction of the United As- 
sociation. 


Protect Jurisdiction of Work 


Sec. 144. Local Unions must at all times fully protect 
the Jurisdiction of Work of the United Association against 
infringement by other Trades. Upon evidence of failure 
to do so or to notify the General Office or its Representative 
in the district of any violations, such Local Unions will be 
subject to discipline under the Constitution by the General 
Executive Board. 


* * * * * * * * * * 


Prohibited to Work 


Src. 182. No member of the United Association shall be 
permitted to work on any job where men other than mem- 
bers of the U.A. are installing work which comes under the 
jurisdiction of the United Association ; Local Unions fail- 
ing to comply with this law shall be subject to discipline in 
the form of an assessment, suspension or expulsion, by the 
President of the United Association, regardless of any 
agreement between employer and employee, except where, 
in the judgment of the General President of the U.A., it is 
deemed otherwise. 
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Excerpts From General Counsel’s Exhibit No. 53 


CONSTITUTION 
by-laws, rules of order and jurisdiction 


of the 


UNITED ASSOCIATION 
OF JOURNEYMEN AND APPRENTICES OF THE 
PLUMBING AND PIPE FITTING INDUSTRY 
OF THE UNITED STATES AND CANADA 


| Composed of journeymen and apprentices 
who have jurisdiction over every branch 
i of the plumbing and pipe fitting industry. 


Affiliated with the various departments of the 
AFL-CIO and the Canadian Labour Congress. 


| Revised and Amended at Kansas City, Mo. 
August 13-17, 1956 


Union Label 
Sec. 11. 


e * * * e * * * * 


i. It shall be the duty of every Local Union, District 
Council, and members of the United Association to make 
it generally known to the entire membership of the United 
Association that all piping, pipe fittings, fixtures and equip- 
ment fabricated and processed in a plant, shop or estab- 
lishment away from the job site shall be prepared by only 
members of the United Association and shall be installed 
by U.A. members. 


* . * * * * * * 


General Officers and Their Duties 


Sec. 31. The officers of the United Association shall 
consist of a General President, Assistant General Presi- 
dent, six Vice Presidents, General Secretary-Treasurer, 
Assistant General Secretary-Treasurer, and twenty-four 
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General Organizers. They shall be elected for five years, 
or until their successors are elected and installed, and all 
officers of the U.A. shall devote eight hours of their time 
each work day to the business of the United Association. 
All General Officers and General Organizers shall receive 
a two weeks’ vacation annually with full wages. The Gen- 
eral President is authorized to employ additional organ- 
izers as the occasion arises. 


* * e s * * * * 


Local Officers and Their Duties 


Sec. 98. Each Local Union shall elect a President, Vice 
President, Recording Secretary, Financial Secretary, 
Treasurer, Inside Guard, Executive Board of five mem- 
bers, and a Finance Committee of three members. A 
Building and Construction Trades Local Union and Com- 
bination Local Union shall also elect an Examining Board 
to examine and qualify all journeymen for membership 
and work in the Building and Construction Trades indus- 
try. Each Local Union of the United Association has the 
right to elect one or more of its own members as Business 
Agent or Business Manager, and when they are elected 
they shall be considered as officers of the Local Union. 


Local President 


Sec. 99. The President shall preside over all meetings 
and conduct the same in conformity with rules of order and 
common sense. He shall have a general supervisory con- 
trol over all matters pertaining to the welfare of the Local 
Union. The President shall be ex-officio over all commit- 
tees. 


° s * od * 
Business Agent or Manager 


Sec. 101. The Business Agent and/or Business Man- 
ager meets in daily contact with the public and with em- 
ployer, becoming the trustee of the welfare of the members 
of the Local Union. It is his solemn duty and obligation 
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to vigilantly protect the trade jurisdiction of the United 
Association in the plumbing and pipe fitting industry of 
his locality; also to compel employers to observe and re- 
spect collective bargaining agreements, adjusting all griev- 
ances between members of his Local Union and their em- 
ployers with justice and fairness, as well as fostering and 
promoting employment for the members of the Local Union. 


? * * * * * * * * * 
General Provisions Governing Local Unions 
Protect Jurisdiction of Work 


Sec. 141. Local Unions must at all times fully protect 
the jurisdiction of work of the United Association against 
infringement by other trades. Upon evidence of failure to 
do so or to notify the General Office or its representative 
in the district of any violations, such Local Unions will be 
subject to discipline under the Constitution by the General 
Executive Board. 


Working With Non-Members 


Sec. 209. No member of the United Association shall be 
permitted to work on any job where men other than mem- 
bers of the U.A. are installing work which comes under the 
Jurisdiction of the United Association. Local Unions fail- 
ing to comply with this law shall be subject to discipline in 
the form of an assessment, suspension or expulsion by the 
General President of the United Association, regardless of 
any agreement between employer and employee, except 
where, in the judgment of the General President of the 
U.A., it is deemed otherwise. 
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Detroit Edison’s Exhibit No. 14 


NATIONAL CONSTRUCTORS ASSOCIATION 
OIL REFINERY — STEEL PLANT — CHEMICAL PLANT CONSTRUCTORS 
50 east 41ST STREET 
NEW YORK 17, N. y. 
MUraray Huw 9-2966 


March 28, 1957 


United Association of Journeymen and Apprentices 
of the Plumbing and Pipe Fitting Industry of 
the United States and Canada 
Suite 502 
Ring Building 
Washington 6, D. C. 
Attention: Mr. Peter T. Schoemann 
General President 


Dear Mr. Schoemann: 


In answer to your letter of March 20, 1957, we are now 
enclosing four (4) copies of the Stipulation of Interpreta- 
tion agreed upon last Tuesday in Chicago between the 
United Association and the National Constructors Asso- 
ciation interpreting Article XVI of the current collective 
agreement. 


After signature on behalf of the United Association, we 
should appreciate your returning two signed copies to us. 


Yours very truly, 


C. D. Haxsy 
C. D. Haxby 
President, N.C.A. 


CDH: de 
Enclosures 
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Detroit Edison’s Exhibit No. 15 


STIPULATION OF INTERPRETATION 
BETWEEN 
NaTIONAL CONSTRUCTORS ASSOCIATION AND UNITED 
ASSOCIATION 


It is hereby stipulated and agreed by and between the 
above parties that the meaning and effect of Article 16 of 
the current collective bargaining agreement executed 
March 1, 1956 is that the provision in Paragraph 44 thereof 
referring to the reservation of specified rights by the U.A. 
to refuse to handle, erect or install certain fabricated ma- 
terial as therein defined, applies without distinction as to 
the ownership of such material or whether such materials 
are furnished or procured by the employer who is instal- 
ling them, or furnished or procured by others for installa- 
tion by the employer. The refusal of the union to handle 
this material shall not be considered a violation of this 
agreement. 


This stipulation is for the purpose of interpreting the 
provisions of said contract and is not to be construed as 
any change or amendment thereto. 


Dated March 27, 1957 


Unrrep ASSOCIATION OF JOURNEYMEN 
AND APPRENTICES OF THE PLUMBING 
AND Pree Firtine Ixpustry 


By Peter T. ScHoEMANN 
NarionaL Constructors ASSOCIATION 
By C.D. Haxsy 
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Detroit Edison’s Exhibit No. 16 
April 3, 1957 


United Engineers & Constructors 
1401 Arch Street 
Philadelphia 5, Pennsylvania 


Attention: Mr. H. M. Chance, IT, President 
Gentlemen: 


United Engineers and Constructors, Inc. are a member 
of the National Constructors Association, and a party and 
signatory to the National Construction Agreement with the 
United Association of Journeymen and Apprentices of the 
Plumbing and Pipe Fitting Industry of the United States 
and Canada. 


Under date of March 20, 1957 the United Association, by 
a letter addressed to the National Constructors Associa- 
tion, asked for the invoking of the arbitration provisions 
of Article XVI of that agreement on the current dispute at 
the Detroit-Edison job (River Rouge Power Station) with 
the United Engineers and Constructors, Inc. relative to the 
question of interpretation and construction of Article XVI 
of the National Constructors Association on the fabrica- 
tion of pipe on the job site or in the shop. 


We further requested the National Constructors Asso- 
ciation under Article XVII to appoint a committee to meet 
with a like committee of the United Association to work 
out a procedure as provided for in the terms of the agree- 
ment (a copy of this letter was forwarded to your office on 
March 20, 1957). 


Following this the two committees did meet representing 
the National Constructors Association and the United As- 
sociation, on March 26 and 27 in the Palmer House, Chi- 
eago, Illinois. This entire matter was thoroughly discussed 
with the committee and in the presence of your Mr. Cun- 
ningham, who sat in these meetings as an observer. The 
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outcome of these meetings was to the effect that the com- 
mittee representing the National Constructors Association 
and the committee representing the United Association 
agreed upon a Stipulation of Interpretation covering the 
meaning and effect of Article XVI of the current collective 
bargaining agreement executed March 1, 1956 (copy en- 
closed herewith for your information and guidance). This 
agreement was duly signed by Mr. C. D. Haxby, President 
of the National Constructors Association, and by General 
President Peter T. Schoemann of the United Association. 
We are now calling upon the United Engineers and Con- 
structors, Inc. to live up to the terms of the National col- 
lective bargaining agreement in effect between your com- 
pany and the United Association. 


Very truly yours, 


General President, U.A. 
gee 
enc. 
ece/C. D. Haxby 
John O’Connell 
John Dunlop 
Timothy McCarthy, Local 636 
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IN THE UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


Case No. 15,012 


Looau No. 636 oF THE UNITED ASSOCIATION OF JOURNEYMEN 
AND APPRENTICES OF THE PLUMBING AND Pipe Firrrine 
Inpustry or THE Unrrep States anp Canapa, AFL- 
CIO, anp Irs Busryrss Acent Tm McCarruy anp Its 
Presipent WiuuiAM B. Keiiey anp Unrrep ASsociaTION 
oF JOURNEYMEN AND APPRENTICES OF THE PLUMBING AND 
Pips Firrinc Inpustry oF THE Unrrep STATES AND 
Canapa, AFL-CIO, Petzteoners 


v. 
Nationat Lazor Retations Boarp, Respondent 


Prehearing Conference Stipulation 
Pursuant to Rule 38(k) of the Rules of this Court, the 


parties, subject to the approval of the Court, do hereby 
stipulate and agree as follows with respect to the issues, 
the dates for the filing of the briefs and joint appendix, 
and the contents of the joint appendix: 


J. SraTEMENT OF THE IsSUES 


1. The ‘‘fabrication’”’ clause in the National Agreement 
between the United Association and the National Con- 
structors Association provided that: 


ArticLte [X: ERectTIon 


(A) Pipe work of every description being installed 
under the supervision of the employer, employing 
Journeymen of the United Association in the plumbing 
and Pipe Fitting Industry, must be handled, assembled, 
erected and installed by Journeymen members of the 
United Association. 


(B) It is understood by the Parties of this Agree- 
ment that the pre-fabrication of welded pipe forma- 
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tions two and one-half inches and over in diameter and 
all pipe bends, bends two and one-half inches and over 
in diameter may be performed at the site of the job 
or in the plant of the employer, employing Journeymen 
of the United Association at the prevailing building 
construction wage rates in effect wherever the em- 
ployer’s plant may be located. 


(C) The Local Unions of the United Association 
reserve the right to refuse to handle erect or install 
fabricated materials sent to the job that have not been 
fabricated by Journeymen members of the United As- 
sociation, receiving the prevailing building construction 
wage rate in effect wherever the pipe fabrication shop 
may be located. 


THe Work To BE PERFORMED IN THE 
Frevp SHaru INcLuveE: 


1. Unloading, handling and erecting of material. 
2. Installation of hangers and supports. 


3. Making of all bends with a nominal diameter of two 
inches or less. 


4. Cutting and threading all pipe with a nominal diam- 
eter of two inches or less. 


. The attaching and assembling of all pipe fittings and 
valves whether welded, screwed or flanged, except as 
noted in paragraph ‘‘B”’ of this Article. 


The first question presented is whether the Board prop- 
erly concluded that such clause was not essentially different 
in nature and legal effect from a ‘‘hot cargo clause,’”’ and 
that the union’s conduct in this case was for objectives pro- 
scribed by Section 8(b)(4)(A) rather than in furtherance 
of a primary, contractual dispute. 


2. Whether the Board properly concluded in the cireum- 
stances of this case that the unions by their conduct on the 
River Rouge project engaged in, and induced and encour- 
aged employees of United Engineers to engage in, a strike 
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or concerted refusal in the course of their employment, 
within the meaning of Section 8(b) (4) (A). 


3. Whether, in the circumstances of this case, the Board 
properly concluded that there was a refusal by the unions 
to refer pipefitters to United Engineers. If so, whether, 
in the circumstances of this case, the Board properly con- 
eluded that the pipefitters were ‘“‘employees’’ of United 
Engineers within the meaning of Section 8(b) (4)(A), and 
that the refusal to refer constituted a strike and/or the 
inducement and encouragement of employees to engage in 
a strike or a concerted refusal in the course of their em- 
ployment, within the meaning of Section 8(b) (4) (A). 


4. Whether the Board’s order is valid and proper under 
the Act, and the Constitution of the United States. 


Il. Tue Briers anp Joint APPENDIX To Briers 


1. Petitioners will file and serve their opening brief on 
or before August 15, 1959. The Board will file its brief on 
or before September 15, 1959. Petitioners will file and 
serve their reply brief, if any, on or before October 5, 1959. 


2. The parties will exchange designations as to the por- 
tions of the record to be printed in the joint appendix, peti- 
tioners’ designation to be served on or before July 1, 1959, 
and the Board’s counter-designation to be served on or 
before July 15, 1959. The joint appendix, to be printed 
by a printer mutually agreed upon, with each side paying 
for the cost of the material designated by it, will be filed 
with the petitioners’ opening brief, on or before August 
15, 1959. 


3. It is further agreed that any party and the Court, 
at or following the hearing in the case, may refer to any 
portion of the original transcript of record or exhibits 
herein which has not been printed to the same extent and 
effect as if they had been printed, or otherwise reproduced, 
it being understood that any portions of the record thus 
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referred to will be printed in a supplemental joint appendix 
if the Court directs the same to be printed. 


Dated this day of , 1959, at Washington, D.C. 


Counsel for 
NationaL Lasor Retations Boarp 


123 NLRB No. 37 
D-584 
Detroit, Mich. 


UNITED STATES OF AMERICA 
|BEFORE THE NATIONAL LABOR RELATIONS BOARD 


Case No. 7-CC-55 


Loca No. 636 oF THE UNITED ASSOCIATION OF JOURNEYMEN 
AND APPRENTICES OF THE PLUMBING AND Pipe Firrine 
InpustRY oF THE Unirep Srates anp Canapa, AF'L- 
CIO, anv Irs Bustness Acent Tim McCarruy anp Irs 
Present WiLLiaM B. Keuuey anp Unrrep ASSOocrIATION 
OF JOURNEYMEN AND APPRENTICES OF THE PLUMBING 
AND Pree Firrine Inpusrry oF THE Unrrep STATES AND 
Canapa, AFL-CIO and true Derrorr Epison Company 
and WestincHousE ELectRIc CoRPORATION 


Decision and Order 


On October 3, 1957, Trial Examiner Louis Libbin issued 
his Intermediate Report in the above-entitled proceeding, 
finding that the Respondents had engaged in and were 
engaging in certain unfair labor practices and recommend- 
ing that they cease and desist therefrom and take certain 
affirmative action, as set forth in the copy of the Inter- 
mediate Report attached hereto. He also found that the 
Respondents had not engaged in and were not engaging in 
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the other unfair labor practices alleged in the complaint 
and recommended their dismissal. Thereafter, the Re- 
spondents, the General Counsel, and the Charging Parties 
filed exceptions to the Intermediate Report and supporting 
briefs, and orally argued this case before the Board. 

The Board has reviewed the rulings of the Trial Ex- 
aminer made at the hearing and finds that no_prejudicial 
error was committed. The rulings are hereby eiizmed 
The Board tras considered the Intermediate Report,! the 
exceptions and briefs, the oral argume nd the entire 
record in this proceeding, and hereby‘adopts the findings, 
conclusions and recommendations of t al Examiner 
with the following additions and modifications. 

1. The amended complaint charged that Respondents, 
sometimes referred to as the UA, violated Section 
8(b)(4)(A) by engaging in, and inducing or encouraging 
employees of United Engineers and other employers at 
Edison’s construction projects in River Rouge, St. Clair, 
and Monroe, Michigan, to engage in a strike or concerted 
refusal in the course of their employment to handle certain 
materials for objects proscribed by the Act. The forbidden 
objects, as alleged, were to force United Engineers and 
other employers to cease doing business with Westinghouse 
or any employer which fabricated pipe in offsite plants 
with employees who were not UA members, and to force 
United Engineers and other employers to cease doing 
business with Edison. The Trial Examiner found that 
Respondents, through Kelley, the president of Respondent 
Local 636, unlawfully induced or encouraged Stolliker, 
Morgan, and other pipefitters employed by United Engi- 
neers at River Rouge to refrain from erecting Westing- 
house pipe because it was not fabricated by UA members. 


1 The following inadvertencies appearing in the Intermediate Report, which 
do not affect the Trial Examiner’s findings and conclusions, nor our con- 
currence therein, are corrected as follows: (1) the date of May 27, 1956 
which appears on page 8, line 60, is corrected to read May 27, 1957; and (2) 
the reference to Western Electric Corporation which appears on page 33, 
line 1, is corrected to read Westinghouse Electric Corporation. 
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He also found that Respondents induced or encouraged 
these pipefitters to cease work in order to force Edison to 
award contracts for prefabricated piping only to those 
suppliers who employed members of Respondent Unions. 

In their exceptions, Respondents contend that the con- 
duct attributed to Kelly did not constitute inducement or 
encouragement. They further contend that any inducement 
or encouragement of Stolliker and Morgan to cease han- 
dling Westinghouse pipe was privileged because these 
individuals were not employees within the meaning of the 
Act. 

United Engineers is a labor contractor which constructs 
power generating plants on a cost-plus basis. Its sole 
product is the supply of skilled manpower and supervision. 
At all times pertinent to this proceeding, Respondents and 
United Engineers were parties to a National Construction 
Agreement which contained certain_‘‘fabrication’’ clauses. 


These provided that all piping installed by United Engi- 


neers had to be handled, assembled, and erected by UA 
members; that all piping over 214 inches in diameter which 
was prefabricated (i.e., cut, bent and assembled) off the 
site had to be prefabricated in shops which employed UA 
members; and, that the Respondents reserved the right to 
refuse to handle prefabricated piping upon which their 
members had not worked. The enforcement of these clauses 
was implemented by the constitution and bylaws of the UA 
which imposed upon each member the duty, on pain of 
certain sanctions, ‘‘to make it generally known to the 
entire membership .. . that all piping . . . fabricated and 
processed in a plant . . . away from the job site shall be 
prepared by only members”’ of the UA. 

In 1956, Edison embarked upon an expansion program 
which contemplated the erection of additional power units 
at River Rouge, St. Clair, and Monroe, and awarded con- 
tracts to United Engineers to furnish the labor for erecting 
the turbine generators at each location. Edison maintains 
a policy of purchasing all materials directly from the 
manufacturers for the construction of its plants. It lets 


ps TS 
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contracts to suppliers who offer the lowest price for the 
product without regard to the union affiliation of the sup- 
pliers’ employees. Westinghouse, whose employees belong 
to a union other than the UA, was awarded a contract by 
Edison to supply the turbine generator for a unit at River 
Rouge, where the instant dispute arose. A second contract 
was obtained by Westinghouse to provide another gener- 
ator for the St. Clair project. Allis-Chalmers, whose em- 
ployees are also members of a union not affiliated with the 
UA, has a contract to supply a generator for Edison’s 
Monroe project. Under the terms of the first Westinghouse 
agreement, that Company was obligated to furnish a pre- 
packaged turbine generator containing prefabricated pip- 
ing with diameters in excess of 21% inches. This unit was 
assembled by Westinghouse employees at its Philadelphia 
plant and was due to arrive at River Rouge on January 
21, 1957. 

In the fall of 1956, UA pipefitters employed by United 
Engineers were already engaged in installing pipe at River 
Rouge. During that period, Respondents twice complained 
to United Engineers concerning Edison’s purchase of 
piping for the River Rouge and St. Clair projects which 
was not prefabricated by UA members. In each case, the 
Respondents refused to install piping supplied by the 
Crane Company and the Clement Electric Company be- 
cause their employees did not belong to the Respondent 
Unions. 

When the Westinghouse equipment arrived at River 
Rouge on January 21, Kelley was so notified. He in turn 
notified his business manager. The following day, United 
Engineers was informed that, on orders from Respondent 
International, UA pipefitters on the project would not 
handle the piping because Westinghouse did not employ 
UA members. On the same day, Kelley was asked by a 
representative of Westinghouse why the piping had not 
been unloaded and taken to the turbine room for installa- 
tion. Kelley replied by reading to him the ‘‘fabrication’’ 
clauses in the agreement between UA and United Engi- 
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neers. Kelley then stated that the members of Respondent 
Local 636 had discussed the matter of prefabricated piping 
at a Union meeting just prior to the receipt of the Westing- 
house material. On January 24, Respondent International 
and United Engineers met and discussed the use of pre- 
fabricated piping on Edison’s projects. After informing 
United Engineers that it had violated the National Con- 
struction Agreement by receiving Westinghouse pipe at 
River Rouge, the International stated that its major con- 
cern was the St. Clair project where Edison had invited 
bids from companies which did not have a contract with 
the UA. The meeting terminated when United Engineers 
replied that it had no control over Edison’s purchasing 
policies and could not require that Edison buy prefabri- 
cated piping only from suppliers who hired UA men. 

From January 21 to 28, UA pipefitters at River Rouge 
were at work installing various piping which was part of 
the Westinghouse turbine. When the men ceased work on 
this pipe on January 28, the Westinghouse representative 
asked Stolliker for the reason. Stolliker was employed by 
United ‘Engineers in the turbine room, along with a crew 
of pipefitters, and bore the title of turbine room foreman. 
Stolliker replied that he had received word from his Union 
‘“not to work on any more Westinghouse equipment until 
this difficulty with the piping was settled.’? From January 
28 to March 12, United Engineers unsuccessfully at- 
tempted, at the behest of the UA, to persuade Edison to 
tailor its purchasing policies to conform to the ‘‘fabrica- 
tion’’ clauses in the National Construction Agreement. 
During the same period, United Engineers failed to per- 
suade Respondents to authorize their members at River 
Rouge to erect the Westinghouse piping. 

Events came to a head on March 12 when Dallam, gen- 
eral superintendent for United Engineers at River Rouge, 
instructed Kelley to order his pipefitters to install West- 
inghouse pipe. In addition to being president of Local 636, 
Kelley was also general piping foreman for United En- 
gineers. After conferring with Respondent Unions and 
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learning that no agreement had been reached concerning 
the use of Westinghouse pipe or a change in Edison’s pur- 
chasing policies, Kelley told Dallam that the pipe would 
not be erected until such an agreement had been worked 
out. Dallam then proceeded to Kelley’s office. Present 
were Kelley, Morgan and Stolliker. Like Stolliker, Morgan 
bore the title of foreman and worked in the receiving yard. 
Dallam instructed Morgan to move the Westinghouse 
piping from the yard into the turbine room. Morgan re- 
plied that he would do so only if the piping was broken 
down and refabricated on the site and only if he was in- 
structed by the UA. Dallam then asked Stolliker to install 
the pipe. Stolliker also declined, stating that it was West- 
inghouse pipe and that he would install it if the UA so 
ordered him. Kelley, who remained silent during this ques- 
tioning, cautioned both men, after they had replied to 
Dallam, not to assign any reason for refusing to work but 
merely to say that they would handle the pipe in the near 
future. The next day, Dallam visited some 80 pipefitters at 
the project in the company of Kelley. When Dallam asked 
the men whether they would install the pipe, each replied 
that they would do so only if instructed by the UA. One 
mentioned that it would be contrary to the ‘‘fabrication”’ 
clauses in the National Construction Agreement. Kelley 
again remained silent. The pipefitters did not commence 
handling this piping until May 10, 1957, when, during the 
course of Section 10(1) injunction proceedings in the Fed- 
eral District Court, the UA gave the order which author- 
ized them to do so. 

The Respondents challenge the Trial Examiner’s find- 
ings that Kelley unlawfully induced or encouraged United 
Engineers’ pipefitters on March 12 and 13, 1957. They 
contend that Kelley’s silence when the pipefitters were 
asked and refused to handle the Westinghouse pipe cannot 
be translated into inducement or encouragement in the 
statutory sense. We do not agree. The subject of handling 
prefabricated piping made by non-UA members was a 
topic of discussion among the members of Local 636 just 
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prior to the receipt of the Westinghouse pipe at River 
Rouge.| Strict sanctions were imposed by the constitution 
and bylaws of the UA on members who failed to make it 
known to the membership generally that piping which was 
prefabricated off the site had to be prepared by UA mem- 
bers. When the Westinghouse equipment did arrive on the 
project, Respondent International issued the order to the 
Local’s business manager and Kelley that no work be done 
on it. The reason for the order was made abundantly 
plain—the piping had been assembled by Westinghouse 
employees and the UA did not want Edison to purchase or 
United Engineers to erect any piping which did not satisfy 
the terms of the ‘‘fabrication’’ clauses. However, these 
orders did not expend their force solely on the business 
manager and Kelley. Stolliker had been instructed by 
Respondent Unions, as early as January 28, that he was 
not to work on the piping until the ‘‘difficulty”’ over it had 
been ‘‘settled.’? On March 12, both Stolliker and Morgan 
were reminded of the UA’s attitude toward the Westing- 
house equipment by Kelley who instructed them not to give 
any reason to Dallam for refusing to handle this equipment 
but to indicate that they would install it in the near future. 
Furthermore, it is obvious that the UA pipefitters who 
refused to erect the piping on March 13 were aware that it 
did not meet the requirements of the ‘‘fabrication’’ clauses 
and that the UA was opposed to handling it when they 
refused to work on the pipe unless the UA first gave its 
approval. 

In L.B.E.W. v. N.L.R.B.,? the Supreme Court made it 
clear that ‘‘The words ‘induce or encourage’ [as used in 
Section 8(b)(4)(A)] are broad enough to include in them 
every form of influence and persuasion.’’ (emphasis sup- 
plied). Kelley, the president of Local 636, was present at 
the time Dallam asked the pipefitters to install the West- 
inghouse piping. When the men replied that they would 
not handle it unless the ‘‘Union’’ ordered them to do so, 


2341 U.S. 694, 701-702. 
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Kelley was the one person to whom they could look for an 
affirmative authorization to work because, to them, Kelley 
was the ‘‘Union.’’?* Inasmuch as the pipefitters knew that 
a state of facts existed, namely, UA’s attitude of opposition 
to erecting Westinghouse pipe or any other pipe which did 
not satisfy the ‘‘fabrication’’ clauses, Kelley could not 
stand silent without conveying to the men that this attitude 
still persisted.‘ In our opinion, Kelley’s silence was as 
effective in inducing or encouraging the pipefitters to 
engage in a concerted refusal to work upon, or strike 
against, Westinghouse piping as any words which he might 
have uttered. Under these circumstances,we find that_it 
was incumbent upon Kelley to indicate to the men that the 
UA had no objection to the installation of the Westing- 


River Rouge to engage in a strike and a concerted refusal 
in the course of their employment to handle that equipment 
for the unlawful objects alleged in the complaint and found 
by the Trial Examiner.’ Furthermore, we find in the con- 
text of these circumstances that the Respondents them- 
selves effectively engaged in a strike as expressly pro- 
seribed in Section 8(b)(4)(A) by their decision that no 
work be done on the Westinghouse equipment because it 
had not been prefabricated by UA members. The Respond- 
ents’ exceptions in this connection are therefore overruled. 

The Respondents also contend that the Trial Examiner 
erred in finding that Kelley unlawfully induced or en- 


30Qn the morning of May 10, 1957, and during the course of the Section 
10(1) injunction proceeding before the District Court, Kelley gave the 
order which caused the men to work on the Westinghouse piping at River 
Rouge. 


4See Local 1016, United Brotherhood of Carpenters g Joiners of America, 
AFL-CIO, et al. (Booher Lumber Co., Inc.), 117 NLREB 1739, 1745-1746. 


5 See Teamsters, Local 554 v. N.L.R.B. (Clark Bros. Transfer Co.), 
F.2d (C.A. D.C.), 43 LERM 2197, enf’g in part 116 NLEB 1891; Seafarers’ 
International Union of North America, et al (Superior Derrick Corporation), 
122 NLRB No. 6 (Member Fanning dissenting in part). 
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couraged Stolliker and Morgan because there is no show- 
ing that these individuals were employees within the pur- 
view of the Act. Stolliker worked with a crew of 12 pipe- 
fitters in the turbine room. Morgan worked in the receiv- 
ing yard. While both bore the title of foreman, there is 
no evidence in the record that they possessed any of the 
indicia of supervisory authority set forth in Section 2(11) 
of the Act. The General Counsel, having formally alleged 
that employees of United Engineers were unlawfully in- 
duced or encouraged by Respondents, and having estab- 
lished that Stolliker and Morgan were employed by that 
company and that they were induced and encouraged by 
Respondents for unlawful objects, it rested with the Re- 
spondents to produce evidence that these individuals were 
supervisors and not employees in order to remove Kelley’s 
conduct: from the proscriptive ambit of the Statute. This 
the Respondents failed to do. Accordingly, like the Trial 
Examiner, we find that Stolliker and Morgan were em- 
ployees within the meaning of the Act and that they were 
induced or encouraged by Kelley in violation of Section 
8(b) (4) (A).° 

2. When the UA pipefitters at River Rouge refused to 
install Westinghouse pipe on March 13, United Engineers 
telephoned Local 636 and requested that 12 additional men 
be sent to the project to perform that work. This action 
was taken pursuant to Article 5 of the National Construc- 
tion Agreement which is entitled ‘‘Hiring of Men.’’ The 
Articie provides that ‘‘initial requests for the furnishing 
of journeymen and apprentices shall be made to the Local 
Union within whose territorial jurisdiction the work is 
being performed.’? Local 636 has jurisdiction over the 
entire Detroit area in which Edison’s projects are located. 


6 We adopt the Trial Examiner’s finding, to which no exceptions were 
taken, that the Respondents did not engage in unfair labor practices with 
respect to the employees of General Electric Corporation, Allis-Chalmers 
Manufacturing Company, Spitzley Plumbing and Heating Company of De- 
troit, Michigan, Babcock and Wilcox, Clement Electric Company, and the 
Crane Company. We shall therefore dismiss this aspect of the complaint. 
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The Articie further provides that the ‘‘Union agrees to 
furnish at all times to the Employer duly qualified journey- 
men and apprentices in sufficient number as may be neces- 
sary to properly execute work contracted for by the Em- 
ployer in the manner and under the conditions specified in 
this Agreement,’’ and that ‘‘If the Local Union in the ter- 
ritory . . . where the Employer holds a contract fails to 
supply sufficient competent and capable journeymen and 
apprentices, . . . the Employer may request the United 
Association to furnish such additional employees as it may 
require.’’? Only when the Respondents are unable to fur- 
nish men may United Engineers go outside the territorial 
jurisdiction of Local 636 to obtain ‘‘such journeymen.”’ 
However, the record establishes that all pipefitters em- 
ployed by United Engineers at River Rouge were members 
of Local 636, and that all such pipefitters were requested 
from and referred by that Local to United Engineers in 
accordance with the terms of the Agreement. 

Despite United Engineers’ request for men on March 
13, and a subsequent request made on March 14, Local 
636 refused to refer them, admittedly because of the UA’s 
opposition to handling Westinghouse pipe and to Edison’s 
purchasing policies. On May 20, 1957, United Engineers 
and Respondents executed an agreement whereby the UA 
would furnish pipefitters to finish all piping work at River 
Rouge, including Westinghouse piping. In return, United 
Engineers agreed not to transfer men from River Rouge 
to St. Clair until United Engineers could insure that Edi- 
son would purchase pipe which was prefabricated solely in 
shops employing UA members. Thereafter, the UA in- 
structed United Engineers not to call the Local for any 
men for the St. Clair and Monroe projects. In April and 
May 1957, Respondents refused to refer pipefitters to 
DiDuca Brothers and Partlan Company for work at the 
St. Clair project. The reason for the refusal was Hdison’s 
persistence in adhering to its purchasing policies. So far 
as appears on this record, neither DiDuca nor Partlan 
were under contract with Respondents requiring the latter 
to supply pipefitters. 
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In his complaint, the General Counsel alleged that the 
Respondents’ refusal to refer members to United Engi- 
neers and other employers also violated Section 8(b) (4) (A) 
because it constituted a ‘‘strike’’ or because ‘‘employees”’ 
were thereby induced or encouraged in the course of their 
employment not to perform work. The Trial Examiner dis- 
agreed. In reliance on Joliet Contractors,’ he found no 
violation in this regard on the ground that no employment 
relationship existed at the time between the members who 
were not referred and the employers in question. The Gen- 
eral Counsel and the Charging Parties contend that the 
facts in this case are not controlled by the holding in 
Joliet but rather approximate those of the Longshoremen’s 
eases * in which the Board found that certain longshoremen 
were ‘‘employees’’ under Section 8(b)(4)(A) even though 
they were not working for a given employer when the 
offending union engaged in its unlawful inducement. For 
the reasons set forth below, we concur in this contention. 

Before considering the decisions upon which the respec- 
tive parties draw for support, we deem it appropriate to 
set forth the pertinent statutory guidelines and their judi- 
cial delineations which must control our decision herein. 
Section 8(b)(4)(A) makes it unlawful for a union or its 
agents ‘‘to engage in, or to induce or encourage the em- 
ployees| of any employer to engage in, a strike or a con- 
certed refusal in the course of their employment ... to 
perform services . . .”’ for certain proscribed objects. 
(emphasis supplied). Section 510(2) defines ‘‘strike’’ as 
encompassing ‘‘any strike or other concerted stoppage of 
work by employees ... and any concerted slow-down or 
other concerted interruption of operations by employees.’’ 
(emphasis supplied). Because Section 8(b)(4)(A) refers 
to a strike by ‘‘employees,’’ and to inducement and en- 


7 Glaziers Union, Local No. 27, et al. (Joliet Contractors Association), 99 
NLRB 1391, 202 F.2d 606 (C.A. 7), cert. den. 346 U.S. 824. 


8 United Marine Division, Local 38 (New York Shipping Association), 107 
NLEB 686; Local 1422, ILA, Independent, et al. Kenareaton Stevedoring 
Company, Inc.), 118 NLEB 109. 
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couragement of ‘‘employees,’’ it is necessary to examine 
the content and meaning of the term ‘‘employee’’ as used 
in the Statute. 

In Section 2(3) of the Act, Congress stated that ‘‘ ‘em- 
ployee’ shall include any employee, and shall not be limited 
to the employees of a particular employer, unless the Act 
explicitly states otherwise. .. .’’ (emphasis supplied). In 
thus describing the term, Congress did not essay any re- 
strictive definition but drew the term broadly to accommo- 
date the various and changing employment arrangements 
and relationships which might arise between parties during 
the course of disputes covered by the Statute. As the 
Supreme Court noted in the Phelps Dodge case, ‘‘The 
policy [Congress] expressed in defining ‘employee’ both 
affirmatively and negatively, as it did in Section 2(3), had 
behind it important practical and judicial experience. ... 
This was not fortuitous phrasing. ... The broad defini- 
tion of ‘employee,’ ‘unless the Act explicitly states other- 
wise,’ ... expressed the conviction of Congress ‘that dis- 
putes may arise regardless of whether the disputants 
stand in the proximate relation of employer and em- 
ployee’....’’ (emphasis supplied). In that case, the Court 
held that applicants who were discriminatorily denied em- 
ployment were entitled to the same statutory protections 
as ‘‘employees’’ even though they were not under a con- 
tract of hire when the discrimination occurred. 

Whether the pipefitters whom the UA refused to refer 
to United Engineers and other employers had the status 
of ‘‘employees’’ as used in Section 8(b)(4)(A) therefore 
depends upon considerations of the peculiar character of 
the intended relationship or arrangement with these em- 
ployers, and is not controlled exclusively by an immediate 
or continuing employer-employee nexus. As the Court of 
Appeals for the Sixth Circuit stated in Radio and Tele- 
vision Artists v. Getreu,® ‘‘Whether such relationships 


9 Phelps Dodge Corp. v. N.L.R.B., 313 U.S. 177, 191-192. 
10258 F.2d 698 (C.A. 6). 
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existed in the present case is a question to be resolved in 
the first instance by the Board. Unless this court should 
hold that nothing short of a continuous employment rela- 
tionship can suffice, the Board should be allowed to deter- 
mine whether the present situation is more akin to the 
Longshoremen’s cases than to the Joliet Contractors ™ 
case.’’ | We therefore turn to the decisions upon which 
the opposing parties rely. 

In Joliet Contractors, supra, the union refused to refer 
union glaziers to certain glazing contractors unless the 
latter agreed not to use pre-glazed sash on their projects. 
However, it does not appear that these contractors were 
parties to any agreement with the union covering the 
terms and conditions of employment for union members, 
nor does it appear that the union was the exclusive hiring 
source for glaziers in the area or was in any contractual 
manner obligated to supply the men. As a result of such 
conduct, the union was charged with violating Section 
8(b)(4)(A) by engaging in a ‘‘strike,’’ and inducing ‘‘em- 
ployees’’ to strike or concertedly refuse to work for the 
contractors. 

The Board held that the union’s refusal to refer mem- 
bers was privileged under the Act. It reasoned that the 
members had no status as ‘‘employees’’ because they had 
not technically accepted employment with the glazing con- 
tractors nor had they commenced work. The Board further 
concluded that, assuming the members were deemed to be 
employees, there was no showing that the union induced 
their refusals to work. The Court of Appeals for the 
Seventh Circuit upheld the Board’s decision. However, in 
doing so, it construed Section 8(b)(4)(A) as expressing a 
Congressional purpose not to proscribe ‘‘the refusal to 


11In this case, the Court affirmed the granting of an injunction under 
Section 10(1) and ruled that the District Court appropriately found that 
there was reasonable cause to believe that the union violated Section 
8(b)(4)(A). The union had contended that it did not induce ‘‘employees’’ 
to cease work but rather induced members not to accept work and that this 
conduct was lawful under Joliet Contractors, 
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accept employment, either individually or in concert,”’ 
in order to avoid a serious constitutional challenge. The 
Court also observed that the ‘‘statute did not condemn 
the refusal by glaziers to go on a job and it did not re- 
quire them as individuals to stay on a job.”’ 

In New York Shipping Association, supra, decided after 
Joliet, the union called a strike against certain tugboat op- 
erators and picketed at piers where members of the As- 
sociation did business. Consequently, union longshoremen 
refused to work for the Association even though they were 
neutrals in the dispute. Charged with violating Section 
8(b)(4)(A), the union defended on the ground that the 
longshoremen were not ‘‘employees’’ under the Act be- 
cause of the peculiar employment practices at the piers. 
Unlike Joliet, the parties in the Shipping Association case 
had a contract covering longshoremen which required that 
they join the union on or after the 30th day of employ- 
ment by Association members and provided for the pay- 
ment of vacation as well as pension and welfare benefits 
to all workers covered by the agreement. Under the em- 
ployment arrangement between the parties, longshoremen 
‘‘shaped up’’ each morning at the piers in order to obtain 
employment with an Association employer. A hiring fore- 
man, who was a member of the union, selected a ‘‘gang’’ of 
longshoremen and assigned them to work for a particular 
employer. In some cases, the assignment resulted in regu- 
lar daily employment until the assigned tasks were con- 
cluded. In others, the longshoremen shaped up each morn- 
ing and their employment terminated at day’s end. In 
still other cases, the men presented themselves for work 
but were not assigned to a job with any employer. In 
each case, longshoremen obtained work only by visiting 
the piers and being assigned to gangs by a member of 
their union. 

The Board concluded that the longshoremen, including 
those who were not under a technical contract of hire 
during the union’s picketing,, and who would not have 
been selected for work each day that the picketing oc- 
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curred, were nevertheless ‘employees’? within Section 
8(b) (4)(A) who were induced ‘‘in the course of their 
employment’? by the union’s picketing. Because of the 
employment practices at the piers as well as the provi- 
sions of the contract between the parties, the Board found 
that ‘‘an established arrangement and course of employ- 
ment’? was intended by the parties which had sufficient 
characteristics of ‘‘certainty and continuity’’ to justify the 
conclusion that all longshoremen covered by the agreement 
were employees in the statutory sense. A similar conclu- 
sion was reached in Charleston Stevedoring Co., supra. 
There, the union refused to refer longshoremen to secon- 
dary employers with whom it was in contractual relations 
covering the men. Pursuant to the employment practices 
in Charleston, the secondary employers obtained their 
longshoremen under an arrangement whereby they tele- 
phone the union hall for men and the union posted such 
requests on its bulletin board. Because of a primary dis- 
pute with other employers, the union refused to post the 
requests with the result that no longshoremen were re- 
ferred for work. The Board found not only that the union 
unlawfully induced ‘‘employees’’ by its refusal to post, 
but that it had also engaged in a ‘¢strike’’ by the same 
conduct. 

In the ease before us, the employment practices and 
arrangements contemplated by United Engineers and the 
Respondents are clearly evidenced by their National Con- 
struction Agreement. United Engineers agreed to look 
exclusively to the UA for the supply of pipefitters for 
work within the territorial jurisdiction of Local 636. All 
pipefitters were required to join the UA ‘‘on the earliest 
date provided for by applicable Federal Law’’ as a condi- 
tion of employment with United Engineers. The record 
establishes that all pipefitters employed by United Engi- 
neers were UA members, and that all such pipefitters were 
requested from and were referred by Local 636. This con- 
tractual arrangement was tantamount to any exclusive 
hiring hall. No pipefitter within Local 636’s jurisdiction 
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could hope to obtain employment with United Engineers 
unless his availability was known to the Local and unless 
the Local selected him from the pool of available union 
members for referral to that company. However, the in- 
tended employment practices and arrangements did not 
stop with these hiring procedures. Under the Agreement, 
United Engineers contracted to make payments into vari- 
ous health, welfare, pension and vacation funds for UA 
members. In addition, contributions were made to a trust 
fund for the education of journeymen pipefitters and 
their apprentices. The Agreement does not restrict pay- 
ment of these benefits only to pipefitters who are under 
a technical contract of hire with United Engineers. Rather, 
it seems clear that they are available to all members of 
the Respondent Unions without regard to their immedi- 
ate employment status. 

Upon careful consideration of the foregoing facts, we 
find merit in the contentions of the General Counsel and 
the Charging Parties that the pipefitters whom Respond- 
ents refused to refer to United Engineers were ‘‘employ- 
ees’’ within the meaning of Section 8(b)(4)(A). Where, 
as here, an employer agrees by contract to look to a union 
as the exclusive source of supply of workers; where only 
union members are hired by the employer as a result of 
referrals by the union; and, where the contract obligates 
the employer to contribute to fringe benefit plans in which 
the union members generally share, we are convinced that 
‘tan established arrangement and course of employment’’ 
is contemplated affecting members of the union which 
have sufficient characteristics of ‘‘certainty and continu- 
ity’? to warrant the conclusion that they are ‘‘employees,”’ 
even though they do not stand ‘‘in the proximate relation 
of employer and employee.’’ As such an arrangement and 
course of employment existed in this case, we find that 
the members of Local 636 occupied the statutory status 
of ‘‘employees’’ when Respondents refused to refer them 
for work with United Engineers. 
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Although the General Counsel contends that the men 
whom Respondents failed to refer to DiDuca Brothers 
and Partlan Company were also ‘‘employees,’’ the record 
lacks evidence that those employers were parties to the 
National Construction Agreement. We therefore conclude 
that no employment relationship had arisen in these in- 
stances and we shall dismiss the complaint insofar as it 
alleges that Respondents violated the Act by refusing to 
refer members to those companies. 

As we have already found, Respondents violated Sec- 
tion 8(b)(4)(A) by engaging in a strike, and by inducing 
and eneouraging their members to cease working for United 
Engineers at River Rouge because Respondents objected 
to the installation of Westinghouse pipe. The Respond- 
ents were not by such means merely seeking to force a ces- 
sation of work on Westinghouse equipment at that project. 
The Trial Examiner appropriately found that their objec- 
tives were more comprehensive. They sought to insure 
that no contractor subject to the National Construction 
Agreement would handle prefabricated piping at any of 
Edison’s projects within the territorial jurisdiction of 
Local 636 which did not satisfy the ‘‘fabrication’’ clauses, 
and to force Edison to conform its purchasing policies to 
those clauses. Thus, when Respondents decided not to 
refer its members to United Engineers, their refusal to 
do so was not conduct isolated and divorced from the ex- 
isting illegal strike in which they were engaged. Rather, 
it was part and parcel of that strike and was inseparably 
designed to accomplish Respondents’ more comprehensive 
boycott objectives. Accordingly, we find that the Respond- 
ents, by refusing to refer members to United Engineers, 
implemented and perpetuated their unlawful strike at 
River Rouge and for this reason violated Section 
8(b) (4) (A). 

For additional reasons, we believe that Respondents 
violated the Act by its refusal to refer. Every UA pipe- 
fitter who worked for United Engineers was procured from 
and was referred by the Respondents. So far as these 
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men were concerned, their prospects of employment with 
that company, either at River Rouge or at any other Edi- 
son project within the jurisdiction of Local 636, depended 
entirely upon whether the Respondents channelled infor- 
mation to them concerning the availability of jobs with 
United Engineers. Possessed with this information, Re- 
spondents were in a position to determine whether their 
members would work or remain idle. By withholding it, 
they could insure that their members remained ignorant 
of job opportunities. To ‘‘induce or encourage,’’ as the 
Supreme Court has stated, involves ‘‘every form of in- 
fluence or persuasion.’’** In our opinion, when a union 
assumes the role of an exclusive clearing house for jobs in 
its jurisdiction, the refusal to inform its members that 
jobs are available is as effective in influencing or persuad- 
ing them not to work as any affirmative instruction in this 
regard would be. We therefore find that, by refusing to 
refer pipefitters to United Engineers in the circumstances 
presented here, the Respondents unlawfully induced and 
encouraged employees to engage in a strike or a concerted 
refusal in the course of their employment to perform 
services. 

We further conclude that the Respondents engage in a 
“‘<strike’’ within the meaning of Section 8(b)(4)(A) when 
they failed to refer members to United Engineers. That 
term encompasses ‘‘any strike’’ or ‘‘other concerted inter- 
ruption of operations by employees.’’ Where a union, as 
the agent of its members, refuses to permit them to work 
for any employer with whom it has a labor agreement by 
the simple expedient of failing to dispatch them to a 
project where operations are about to commence or al- 
ready are in progress, the union causes a concerted inter- 
ruption of the employer’s operations as surely as if it had 
called the men off the job where they were already at work. 
What the Respondents did here was no different than what 
the union had done in Charleston Stevedoring Co. By 


12 See note 2 supra. 
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refusing to post requests for longshoremen on_ its 
bulletin board, the union in that case was found to have 
struck in violation of Section 8(b)(4)(A). By refusing to 
refer pipefitters to United Engineers in this case, we find 
that the Respondents engaged in the same violation. 

Accordingly, we find that the Respondents, by refusing 
to refer pipefitters to United Engineers, engaged in, and 
induced or encouraged employees of United Engineers to 
engage in, a strike or concerted refusal in the course of 
their employment to perform services for objects pro- 
scribed: by the Act and thereby offended the provisions of 
Section 8(b) (4) (A).% 


The Remedy 


We have found that the Respondents engaged in a strike 
and induced or encouraged employees of United Engineers 
at Edison’s River Rouge project to engage in a strike and 
a concerted refusal in the course of their employment to 
handle; Westinghouse piping for the proscribed objects 
alleged in the complaint. We shall therefore order them to 
cease and desist therefrom. 

We have further found that the Respondents, in violation 
of the Act, engaged in a strike, and induced or encouraged 
the employees of United Engineers to engage in a strike 
or a concerted refusal in the course of their employment to 
perform services by refusing to refer pipefitters to United 
Engineers for work at the River Rouge project. The 
record discloses that Edison has cancelled its contract with 
United ‘Engineers for the erection of the turbine unit at St. 
Clair because of the latter’s inability to obtain pipefitters 
from the Respondents. So far as appears, United Engi- 
neers’ contract to erect a power unit at Monroe is still in 
effect. However, this employer has been instructed by 


13To the extent that it is inconsistent with the decision herein, Members 
Rodgers and Jenkins would overrule the decision of the Board in the Joliet 
case, supra, ftn. 7. Chairman Leedom and Members Bean and Fanning do 
not find it necessary here to pass upon the validity of the Board’s decision 
in the Joliet case. 
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Respondents not to request pipefitters for that project. 
Because the piping for the turbines at the St. Clair and 
Monroe sites has been prefabricated by employees of West- 
inghouse and Allis-Chalmers who do not belong to the UA, 
any employer which is a signatory to the National Con- 
struction Agreement and which is retained by Edison to 
erect those turbines will be in the same position as United 
Engineers in that it must obtain pipefitters from the Re- 
spondents. The thrust of the Respondents’ unlawful con- 
duct is aimed at forcing Edison to alter its purchasing 
policies to insure that only piping prefabricated by em- 
ployers under contracts with the UA will be used on Edi- 
son’s projects. Consequently, we believe there exists the 
danger that Respondents’ violations evidenced here will 
manifest themselves at other Edison projects within the 
territorial jurisdiction of Local 636 in the future. To 
effectively curb the extension of Respondents’ unlawful 
activities to other employers who may be called upon to 
install prefabricated piping at St. Clair and Monroe as 
well as at other Edison projects within that jurisdiction, 
we find it necessary to fashion a remedial order broad 
enough to encompass these employers and projects." 
Accordingly, we shall order the Respondents to cease 
and desist from refusing to refer its members, upon request 
of employers, including United Engineers and others with 
whom Respondents are in similar contractual agreement,*® 
for work on piping at Edison’s projects in St. Clair and 
Monroe, or at any other such project within the territorial 
jurisdiction of Local 636, because such piping has been 
prefabricated off those sites by non-UA members. 


14In its exceptions, Edison urges that the Board’s order be extended to 
include Local 777, affiliated with the UA, whose jurisdiction covers the Port 
Huron, Michigan, area. No charges have been filed against that Local, nor 
has it been named in the complaint, Edison’s exceptions in this connection 
are therefore overruled. 


315Qur decision herein is in no way intended to require Respondents to 
refer members upon the request of employers within the jurisdiction of 
Local 636 with whom Respondents are not in similar contractual agreement 
to refer pipefitters. 
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We are mindful, as was the Court in the Joliet case, that 
Local 636’s pipefitters may individually refuse to handle 
or install piping which has been prefabricated by em- 
ployees who belong to a union not affiliated with Respond- 
ent Unions, without violating Section 8(b)(4)(A). We 
recognize that the Board may be without Constitutional or 
legislative authority to direct them to do so and the reach 
of our Order herein does not purport to accomplish this 
result. However, we are equally mindful, as was the Court 
in the Clark case, that ‘‘The individual employee has a 
right to make his own independent choice as to whether he 
will handle [so-called ‘hot goods’] free from any direct or 
indirect pressure or ‘encouragement’ by the union.’? To 
insure this freedom of choice, we shall direct that the Re- 
spondents notify members of Local 636 that Respondents 
have no objection to their handling or installing piping at 
St. Clair and Monroe, or at any other Edison project within 
the territorial jurisdiction of Local 636, which has been 
prefabricated by any employer with employees who are not 
members of Respondent Unions. 

We shall also order the Respondents to notify members 
of Local 636 that any previous instructions, requests or 
appeals which Respondents have issued forbidding the 
handling or installation of piping at Edison’s projects 
which is prefabricated by non-UA employees have been 
withdrawn, and that the ‘‘fabrication’’ clauses in the Na- 
tional Construction Agreement do not prohibit or other- 
wise preclude any member of said Local from handling or 
installing prefabricated piping which does not satisfy the 
terms of those clauses. 

We shall further order that Respondents notify members 
of Local 636 that they will not discipline, penalize or other- 
wise discriminate against any member for working on pre- 
fabricated piping at Edison’s aforementioned projects 
which contravenes the terms of the ‘‘fabrication”’ clauses. 

We shall also order the Respondents to repeat and 


16 Supra note 5. 
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emphasize to members of Local 636, in response to any 
inquiries by members at Local 636 meetings, or by tele- 
phone or otherwise, the facts which the Board has herein 
directed Respondents to make known to Local 636’s 
members. 

Finally, we shall order the Respondents to mail to each 
member of Local 636 a copy of the notice appended to this 
Decision and Order, in addition to posting the same in the 
places and at the times prescribed in the Order. 


Order 


Upon the basis of the entire record in this proceeding, 
and pursuant to Section 10(c) of the National Labor Rela- 
tions Act, the National Labor Relations Board hereby 
orders that Respondents, Local No. 636 of the United Asso- 
ciation of Journeymen and Apprentices of the Plumbing 
and Pipe Fitting Industry of the United States and 
Canada, AFL-CIO, and United Association of Journeymen 
and Apprentices of the Plumbing and Pipefitting Industry 
of the United States and Canada, AFL-CIO, and their 
officers, representatives, successors, assigns, and agents, 
including Tim McCarthy and William B. Kelley, shall: 


1. Cease and desist from: 


(a) Engaging in a strike, and inducing or encouraging 
the employees of United Engineers and Constructors, Inc. 
or of any other employer or person, to engage in a strike 
or concerted refusal in the course of their employment to 
use, manufacture, process, transport or otherwise handle 
or work on any goods, articles, materials, or commodities 
or to perform any services for their employers, where an 
object thereof is to force or require United Engineers and 
Constructors, Ine. or any other employer or person, (1) to 
cease purchasing, using, handling, transporting, or other- 
wise working on or dealing in materials fabricated by 
Westinghouse Electric Corporation or by any other em- 
ployer or person who does not employ Building Trades 
Journeymen and Apprentices for the fabrication of said 
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materials under an agreement with United Association of 
Journeymen and Apprentices of the Plumbing and Pipe- 
fitting Industry of the United States and Canada, AFL- 
CIO, or its affiliated Locals, or (2) to cease doing business 
with the employers or persons mentioned in (1) above or 
with The Detroit Edison Company ; 


Fe (b) Engaging in a strike, and inducing or encouraging 
the employees of United Engineers and Constructors, Inc., 
or of any other employer or person which is a signatory to 
the National Construction Agreement or any other such 
agreement with United Association of Journeymen and 
Apprentices of the Plumbing and Pipe Fitting Industry of 
the United States and Canada, AFL-CIO, to engage in a 
strike or concerted refusal in the course of their employ- 
ment to use, manufacture, process, transport or otherwise 
handle or work on any goods, articles, materials, or com- 
modities or to perform any services for their employers, by 
refusing, upon request of such employers, to refer members 
of Local 636, United Association of Journeymen and Ap- 


prentices of the Plumbing and Pipe Fitting Industry of the 
United States and Canada, AFL-CIO, for work with said 
employers, for the objects described in (a) above. 


2. Take the following affirmative action, which the Board 
finds will effectuate the policies of the Act. 


(a) Notify the members of said Local that Respondents 
have no objection to their installing or otherwise handling 
piping at any project of The Detroit Edison Company 
within the territorial jurisdiction of said Local which has 
been prefabricated by any employer with employees who 
are not members of Respondent Unions; 


(b) Notify the members of said Local that any previous 
instructions, requests or appeals which Respondents have 
made against installing or otherwise handling piping at 
projects of The Detroit Edison Company within the terri- 
torial jurisdiction of said Local, which piping was prefabri- 
cated by employees who are not members of Respondent 
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Unions, have been withdrawn, and that the ‘‘fabrication”’ 
clauses in the National Construction Agreement or any 
other such agreement with United Engineers and Construc- 
tors, Inc., or any contractor retained by The Detroit Edison 
Company to erect turbine units at projects within the 
Local’s jurisdiction, do not prohibit or otherwise preclude 
any member of said Local from installing or otherwise 
handling prefabricated piping which does not satisfy the 
terms of those clauses; 


(c) Notify the members of said Local that Respondent 
will not discipline, penalize, or otherwise discriminate 
against any member for working on prefabricated piping 
at The Detroit Edison Company’s aforementioned projects 
which contravenes the terms of the ‘‘fabrication’’ clauses; 

(a) Repeat and emphasize to members of said Local, in 
response to any inquiries by members, at meetings of said 
Local by telephone or otherwise, the facts which the Board 
has herein ordered the Respondents to make known to 
members of said Local; 


(e) Post at the offices of Local 636, and at all other 
offices and places where notices to members of said Local 
are customarily posted, copies of the notice attached hereto 
and marked ‘‘ Appendix A.’’ "7 Copies of said notice, to be 
furnished by the Regional Director for the Seventh Region, 
shall, after being duly signed by official representatives of 
Respondents, including Tim McCarthy and William B. 
Kelley, be posted immediately upon receipt thereof, and 
maintained for a period of sixty (60) consecutive days 
thereafter in conspicuous places, including all places where 
notices to members are customarily posted. Reasonable 
steps shall be taken by Respondents to insure that said 
notices are not altered, defaced, or covered by any other 
material; 


317In the event this Order is enforced by 2 decree of a United States Court 
of Appeals, the notice shall be amended by substituting for the words 
«<PURSUANT TO A DECISION AND ORDEB”’ the words ‘‘PURSUANT 
TO A DECREE OF THE UNITED STATES COURT OF APPEALS EN- 
FORCING AN ORDER.’’ 
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(f) Mail to each member of Local No. 636 copies of the 
notice attached hereto and marked ‘‘ Appendix A;”’ 


(g) Mail to the Regional Director for the Seventh 
Region signed copies of said notice for posting by United 
Engineers and Constructors, Inc., and The Detroit Edison 
Company, if willing in places at the River Rouge, St. Clair, 
and Monroe, Michigan projects where notices to employees 
of United Engineers and Constructors, Inc., or the em- 
ployees of any other employer retained by The Detroit 
Edison Company to erect the turbine units which is a party 
to the National Construction Agreement, are customarily 
posted; 


(h) Notify the Regional Director for the Seventh Re- 
gion, in writing, within ten (10) days from the date of this 
Order, as to what steps the Respondents have taken to 
comply herewith. 


Ir Is FURTHER ORDERED that the complaint, insofar as it 
alleges that the Respondents violated Section 8(b) (4) (A) 


of the Act with respect to the employees of DiDuca Broth- 
ers, Inc., J. W. Partlan Company of Detroit, Michigan, 
General Electric Corporation, Allis-Chalmers Manufactur- 
ing Company, Spitzley Plumbing and Heating Co. of De- 
troit, Michigan, Babcock and Wilcox, Clement Electric 
Company, and the Crane Company, be, and it hereby is, 
dismissed. 


Dated, Washington, D.C. 


Boyd Leedom, Chairman 
Philip Ray Rodgers, Member 
Stephen S. Bean, Member 
Joseph Alton Jenkins, Member 
John H. Fanning, Member 
Nationa Lasor Reiations Boarp 
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Norice 


T> Arty Memsers oF Loca No. 636 AND OF THE UNITED 
ASSOCIATION OF JOURNEYMEN AND APPRENTICES OF THE 
PiumsBinc aND Pree Firrine InpustTry oF THE Unrrep 
Srares AND Canapa, AFL-CIO, axp to ALL EMPLOYEES 
or Unrrep ENGINEERS AND CONSTRUCTORS, Inc. 


PURSUANT TO 
A Decision AND ORDER 


of the National Labor Relations Board, and in order to 
effectuate the policies of the National Labor Relations Act, 
we hereby notify you that: 


We wit nor engage in a strike, or induce or encourage 
the employees of Unrrep ENGINEERS AND ConsTRUCTORS, 
Inc., or of any other employer or person, to engage in 
a strike or concerted refusal in the course of their 
employment to use, manufacture, process, transport or 


otherwise handle or work on any goods, articles, ma- 
terials, or commodities or to perform any services for 
the employer, where an object thereof is to force or 
require Unrrep ENGINEERS AND Constructors, Inc., or 
any other employer or person, (1) to cease purchasing, 
using, handling, transporting, or otherwise working on 
or dealing in materials fabricated by Westinghouse 
Electric Corporation or by any other employer or per- 
son who does not employ Building Trades Journeymen 
and Apprentices for the fabrication of said materials 
under an agreement with United Association of Jour- 
neymen and Apprentices of the Plumbing and Pipe Fit- 
ting Industry of the United States and Canada, AFL- 
CIO, or its affiliated Locals, or (2) to cease doing busi- 
ness with the employers or persons mentioned in (1) 
above or with Tue Derrorr Epison Company. 

We wit Nor engage in a strike, or induce or encourage 
the employees of UniTep ENGINEERS AND CONSTRUCTORS, 
Inc., or of any other employer or person which is a 
signatory to the National Construction Agreement, or 
any other such agreement, with United Association of 
Journeymen and Apprentices of the Plumbing and 
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Pipe Fitting Industry of the United States and Can- 
ada, AFL-CIO, to engage in a strike or concerted 
refusal in the course of their employment to use, manu- 
facture, process, transport or otherwise handle or work 
on any goods, articles, materials, or commodities or to 
perform any services for their employers, by refusing 
upon request of such employers to refer members of 
Local No. 636, United Association of Journeymen and 
Apprentices of the Plumbing and Pipe Fitting In- 
dustry of the United States and Canada, AFL-CIO, for 
work with said employers, for the objects described in 
the paragraph above. 

WE witu withdraw all previous instructions, requests, 
and appeals to members of Local No. 636 not to install 
or otherwise handle piping at projects of Detroit 
Edison Company within the territorial jurisdiction of 
said Local which has been prefabricated away from the 
projects by employees of employers who are not 
parties to the National Construction Agreement or any 
other such agreement. Further, the fabrication clauses 
in that Agreement do not prohibit or otherwise pre- 
elude any member of Local No. 636 from installing or 
otherwise handling prefabricated piping which does 
not satisfy the terms of those clauses. 

WE wit nor discipline, penalize, or otherwise dis- 
criminate against any member of Local No. 636 for 
working on prefabricated piping at the forementioned 
projects of The Detroit Edison Company which does 
not satisfy the terms of the fabrication clauses. 

WE wit repeat and emphasize to members of Local 
No. ;636, in response to any inquiries by members at 
meetings of said Local, or by telephone or otherwise, 
the facts in this Notice which the Board has ordered us 
to make known to members of said Local. 
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Loca No. 636 or tHE Unrrep AssociaTION 

OF JOURNEYMEN AND APPRENTICES OF THE 

PLUMBING AND PIpeFITTING INDUSTRY OF 

THE Unirep States anD Canapa, AFL-CIO 
(Labor Organization) 


Tim McCarthy, Business manager 
Unrrep ASSOCIATION OF JOURNEYMEN AND 
APPRENTICES OF THE PLUMBING AND PIPE- 
FITTING INDUSTRY OF THE UNITED StTaTES 
AND Canapa, AFL-CIO 


(Representative) (Title) 


This notice must remain posted for 60 days from the 
date hereof, and must not be altered, defaced, or covered 
by any other material. 


IR-176 
Detroit, Mich. 


UNITED STATES OF AMERICA 
BEFORE THE NATIONAL LABOR RELATIONS BOARD 
DIVISION OF TRIAL EXAMINERS 
WASHINGTON, D. C. 


Case No. 7-CC-55 


Loca No. 636 oF THE Unrrep ASSOCIATION OF JOURNEYMEN 
AND APPRENTICES OF THE PLUMBING AND Pire Firtine 
Inpusrry oF THE Unirep States anp Canapa, AFL- 
CIO, anv Irs Bustness Acenr Trm McCartuy anp Its 
Present Wituiam B. Keiiy ann Unrrep Association 
OF JOURNEYMEN AND APPRENTICES OF THE PLUMBING AND 
Pree Firrmve [npustry or THE Unrrep SraTes AND 
Canapa, AFL-CIO? and Tue Detrorr Eptson Company 
AND WESTINGHOUSE E:LEcTRIC CoRPORATION. 


12 Amended to show AFL-CIO affiliation. 
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Emi C. Farkas, Esq., for the General Counsel. 

Guy Farmer and Wim B. Devaney, Esq, of STEPTOE 
AND JoHNsoN, and Martin F. O’Donocuue, Ese, all of 
Washington, D. C., for the Respondents. 

Leo I. Franxuin, Ese., of FisHer, Sprague, FRANKLIN 
anp Forp, of Detroit, Mich., for the Charging Party, De- 
troit Edison Company. 

H. T. Herricx, Esq., of Pittsburgh, Pa., for the Charg- 
ing Party, Westinghouse Electric Corporation. 

Wrutam M. Saxton, Esq., of Burzer, Haman, Lone, Gust 
AND Kewnepy, of Detroit, Mich., for United Engineers and 
Constructors, Inc., Intervenor.’? 


Before: Louis Lrssin, Trial Examiner. 


Intermediate Report and Recommended Order 
STATEMENT OF THE CASE 


Upon charges filed by the Detroit Edison Company and 
Westinghouse Electric Corporation, herein called Edison 


and Westinghouse, respectively, the General Counsel of 
the National Labor Relations Board, by the Regional 
Director for the Seventh Region (Detroit, Michigan), 
issued a complaint dated April 16, 1957, alleging that 
the parties listed in the caption as Respondents, herein 
sometimes called Respondent Local 636 and Respondent 
International, had engaged and were engaging in unfair 
labor practices within the meaning of Section 8(b)(4)(A) 
and Section 2(6) and (7) of the National Labor Relations 
Act, 61 Stat. 136, herein called the Act. More specifically, 
the complaint, as subsequently amended, alleges in sub- 
stance that since on or about January 21, 1957, the Re- 
spondents have engaged in and induced and encouraged 
the employees of United Engineers and Constructors, Inc., 


2At the commencement of the hearing, a motion by counsel for United 
Engineers: and Constructors, Inc., herein called United Engineers, to inter- 
vene and |participate to the extent of its interest was granted without ob- 
jection. 
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DiDuca Brothers, Inc. and of other named employers * at 
Edison’s construction projects at River Rouge, St. Clair, 
and Monroe, Michigan, to engage in a strike or concerted 
refusal in the course of their employment to handle or 
work on materials or perform services with an object of 
forcing or requiring United Engineers and Constructors, 
Inc., and/or any other contractor of Edison to cease using 
materials fabricated by Westinghouse and/or other em- 
ployers who fabricate pipe with employees who are not 
members of or represented by Respondent International 
and/or one of its locals, or who fabricate pipe away from 
said construction sites, and to cease doing business with 
Westinghouse and/or such other employers, and to force 
or require United Engineers and Constructors, Ine. and 
the other named employers, to cease doing business with 
Edison. In their duly filed answers, as subsequently 
amended, the Respondents generally denied the unfair 
labor practice allegations. 

Pursuant to due notice, a hearing was held at various 
intervals during the period from June 3 to July 2, 1957, 
at Detroit, Michigan. All parties were represented at 
the hearing, afforded full opportunity to be heard, to ex- 
amine and cross-examine witnesses, to introduce relevant 
evidence, to present oral argument, and thereafter to 
file briefs as well as proposed findings of fact and conclu- 
sions of law. The Respondent’s motion to dismiss the 
complaint, made at the conclusion of the hearing and 
upon which I reserved ruling, is granted in part and de- 
nied in part, in accordance with the findings of fact and 
conclusions of law made below. 

Subsequent to the hearing, Westinghouse and Edison 
filed separate motions to correct the transcript. There- 
after, with one exception, the parties either concurred in, 
or made no objections to, the granting of these motions. 
The exception relates to the proposed correction contained 


3General Electric Corporation, Allis-Chalmers Manufacturing Company, 
Spitzley Plumbing and Heating Company of Detroit, Johnson and Larson 
of Detroit, Babcock and Wilcox, Clement and Crane. 
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in Edison’s motion that the word ‘‘exception”’ on p. 1156, 
1.3 of the transcript of testimony be changed to ‘‘accep- 
tance.’’ to which Respondents object on the ground that 
the proposed change does not appear to be correct. I 
have examined the changes proposed in the motions of 
Westinghouse and Edison and, with the exception above 
noted, find them to be correct. Accordingly, I hereby grant 
the motions to correct the transcript of testimony, except 
in the respect above noted. The documents in connection 
with these motions are hereby made part of the record in 
this proceeding, and have been placed in the official exhibit 
folder as Trial Examiner’s Exhibit No. 1(a)-1(e), inclu- 
sive. Subsequent to the hearing, all parties filed briefs, 
which I have fully considered. 

Upon the entire record in the case, and from my observa- 
tion of the witnesses, I make the following: 


Finpines or Fact 
J. CoMMERCE; THE BUSINESS OF THE COMPANIES‘ 


Westinghouse Electric Corporation, herein called West- 
inghouse, is a Pennsylvania Corporation, engaged in the 
manufacture, distribution, and sale of electrical products 
and various types of equipment throughout the several 
States of the United States, and of ordnance materials and 
electronic products used by the Armed Forces of the United 
States. | During the year 1956, Westinghouse sold and 
shipped finished products, valued in excess of $500,000,000, 
to States outside the State in which these products were 
produced; during the same period, it sold products, valued 
in excess of $1,000,000, to manufacturers, each of whom 
annually shipped products, valued in excess of $250,000, 
to points outside the State in which these products were 
manufactured. During 1956, Westinghouse shipped ma- 


4The findings in this section are based on the allegations in the complaint 
and upon a stipulation of the parties that responsible and qualified wit- 
nesses, if called by the General Counsel, would testify to the facts alleged 
in the complaint and set forth in the text. 
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terials, valued in excess of $1,000,000, from States other 
than the State of Michigan to the project site of the Edison 
power plant at River Rouge, Michigan, for use in the con- 
struction and erection of a power plant for Edison. 

The Detroit Edison Company, herein called Edison, is 
and, at all times material herein, has been a public utility 
engaged in the generation, sale and distribution of elec- 
trical energy within the State of Michigan. It annually 
purchases from outside the State of Michigan supplies and 
equipment, valued in excess of $5,000,000, and annually 
sells electrical energy, valued in excess of $25,000,000, to 
manufacturing plants located in the State of Michigan, in- 
cluding General Motors Corporation and Chrysler Corpo- 
ration. During 1956, Edison’s gross income from its en- 
tire system was in excess of $230,000,000. 

United Engineers and Constructors, Inc., herein called 
United Engineers, is and, at all times material herein, 
has been a corporation, with its operating headquarters 
and principal office and place of business in Philadelphia, 
Pennsylvania, which annually performs services, valued 
in excess of $1,000,000, outside the State of Pennsylvania. 
United Engineers is and, at all times material herein, has 
been engaged in the construction and erection of a power 
plant for Edison at its River Rouge, Michigan, project, 
pursuant to a contract price in excess of $75,000,000. Dur- 
ing 1956, United Engineers furnished services, valued in 
excess of $100,000, to Edison at River Rouge, Michigan. 

I find that Westinghouse, Edison and United Engineers 
are engaged in commerce within the meaning of the Act. 


Il. Tue RESPONDENTS 


I find, as the Respondents admit, that the International 
and its Local, United Association of Journeymen and Ap- 
prentices of the Plumbing and Pipe Fitting Industry of 
the United States and Canada, AFL-CIO, and its Local 
No. 636, herein sometimes called the International or 
United Association or the UA and Local 636, respectively, 
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are labor organizations within the meaning of Section 
2(5) of the Act. 

I find, as the Respondents also admit, that at all times 
material herein, Tim McCarthy was, and is, Business Man- 
ager of Local 636, and William B. Kelly was, and is, Presi- 
dent of Local 636. 


III. Tae Unram Lasor PRAcTIcEs 
A. Introduction 


The evidence adduced in support of the complaint is 
either uncontradicted or admitted by the Respondents. 
Consequently, as the General Counsel and Respondents 
concede in their briefs, there is no serious controversy as 
to the facts in the case. The dispute which gave rise to 
this proceeding arose in connection with the installation 
of a Westinghouse turbine generator for Unit No. 2 at 
River Rouge, Michigan, by employees of United Engineers, 
which is the general contractor for Edison in the construc- 


tion of a power plant. 


1. Edison’s projects—Hdison has power plants located 
in Michigan at Trenton Channel, Conners Creek, St. Clair 
or Marine City, and River Rouge. Two units were in- 
stalled at Trenton Channel in 1948 or 1949, and at Conners 
Creek in 1951. Units 1, 2, 3 and 4 at St. Clair and Unit 
No. 1 at River Rouge were completed before the dispute 
in question arose. In 1956 Edison was engaged in an 
expansion program at River Rouge and St. Clair to in- 
crease its generating capacities. As part of this expan- 
sion program, it was having two additional steam gene- 
rating units constructed at River Rouge, known as Units 
Nos. 2 and 3, and had started work on two steam-generat- 
ing units at St. Clair, known as Units Nos. 5 and 6. Edison 
has also begun work on a conventional steam turbine gene- 
rating unit at its Enrico Fermi Power plant at Monroe, 
Michigan, known as Unit No. 1. The dispute in question 
arose in connection with the construction of Unit No. 2 
at River Rouge. 
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2. Relationship between Edison and United Engineers— 
United Engineers was the general contractor employed by 
Edison in the construction of two units at Conners Creek, 
Units Nos. 1, 2, 3 and 4, at St. Clair, and Units Nos. 1, 2 
and 3 at River Rouge. On August 29, 1956, Edison gave 
United Engineers a contract as general contractor on St. 
Clair Unit No. 5, with an option for St. Clair Unit No. 6. 
During the course of the hearing of this proceeding, Edi- 
son, by letter dated June 11, 1957, cancelled this contract 
with United Engineers, although work had already com- 
menced on Unit No. 5. Edison has also given United 
Engineers a contract as general contractor for the con- 
struction of the steam generating unit at the Enrico Fermi 
Atomic Power plant at Monroe, Michigan. 

The contracts between United Engineers and Edison 
place upon United Engineers the basic responsibility for 
building the power plant by furnishing skilled labor and 
supervising the handling and erection of the turbine gene- 
rator. All material and equipment are to be purchased 
and furnished by Edison. Under the contract, Edison re- 
tains sole control over the purchasing of all material and 
equipment and makes the policy decision as to what por- 
tions of the work should be performed by United Engi- 
neers and what portions should be subcontracted by Edi- 
son. If subcontracts are let, the administration of the 
contracts are turned over to United Engineers to see that 
time, quality and performance is in accordance with the 
contract. The work which Edison decides is to be per- 
formed by United Engineers is done on ‘‘a force labor 
account’’; that is, United Engineers hires the workmen 
directly, bills Edison for the cost of the work, and receives 
a fixed fee from Edison. In no event does Edison have 
any employees engaged in manual or physical work at 
any of the projects on which United Engineers is general 
contractor. Thus, Edison had given the piping work on 


5 United Engineers has a separate contract as general contractor from the 
Power Reactor Development Company for the atomic energy portion of the 
Enrico Fermi plant. 
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the Conners Creek project to another contractor, with 
United Engineers supervising its performance. However, 
United Engineers itself was given the piping work at St. 
Clair Units Nos. 1, 2, 3, and 4 and at River Rouge Units 
Nos. 1, 2, and 3. Up to the time that United Engineers’ 
contract for St. Clair Units 5 and 6 was cancelled, Edison 
had made no decision with regard to the piping work on 
these units. And as of the close of the hearing, no deci- 
sion had been made by Edison with respect to the piping 
work at the Enrico Fermi project at Monroe, Michigan. 


3. Edison’s purchasing policy—It has always been Edi- 
son’s policy to purchase its material and equipment from 
the vendor who offers the best value, without regard to 
union affiliations. In the case of turbine generators, it 
has always been Edison’s policy to purchase the unit as a 
complete package, that is a complete operating unit con- 
taining everything that goes on the generator from the 
turbine stop valve to the generator leads and all appurte- 
nances. The reason underlying this policy is to enable 
Edison to center responsibility for the entire turbine unit 
in one company. As in the case of other material and 
equipment, the package turbine generator is purchased 
from whatever manufacturer offers Edison the best buy 
for its money, under the circumstances. Thus, Westing- 
house is the manufacturer of the turbine generator for 
two of the units at Conners Creek, for Unit No. 6 at St. 
Clair,* and for Unit No. 2 at River Rouge; General Elec- 
trie Corporation is the manufacturer of the turbine gene- 
rator for Units Nos. 1, 4, and 5 at St. Clair,? and for Unit 
No. 1 at River Rouge; and Allis Chalmers Manufacturing 
Company is the manufacturer of the turbine generator for 
Units Nos. 2 and 3 at St. Clair, for Unit No. 3 at River 
Rouge, and for Edison’s portion of the Enrico Fermi 
project at Monroe. The dispute in question began in con- 


6 This generator is on order and is to be delivered January 2, 1960. 
7 The generator for Unit No. 5 is to be delivered on September 1, 1958. 
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nection with the installation of a Westinghouse turbine 
generator for Unit No. 2 at River Rouge. 


4. Relationship between Edison, Westinghouse and 
United Engineers—In accordance with the above-described 
purchasing policy, the turbine generator for Unit No. 2 
at River Rouge was purchased by Edison from Westing- 
house. The contract between Edison and Westinghouse 
requires Westinghouse to provide erection supervision for 
the turbine generator. Lester Smith, service engineer for 
Westinghouse, was the Westinghouse representative desig- 
nated as the erector in charge of the erection of the tur- 
bine generator for Unit No. 2. It is his function to fur- 
nish technical advice and assistance to United Engineers 
and its supervisors with respect to the performance and 
progress of the work. Westinghouse has no employees 
who are engaged in physical or manual work at River 
Rouge. 

Between the stop valve and the generator leads on West- 
inghouse’s turbine generator, there is a considerable 
amount of prefabricated lubrication and steam drain and 
gland piping, which is an internal part of the turbine 
package purchased by Edison for Unit No. 2. This pipe 
was fabricated (that is, cut, bent, and welded) at Westing- 
house’s South Philadelphia works at Lester, Pennsylvania, 
by pipefitters represented by United Electrical, Radio and 
Machine Workers of America (U.E.), their certified bar- 
gaining representative. It was the arrival of this West- 
inghouse prefaebricated pipe for Unit No. 2 at River 
Rouge, which set off the dispute giving rise to this pro- 
ceeding. 


5. Relationship between United Engineers and Respond- 
ents—Since 1947, United Engineers has had a collective 
bargaining agreement with United Association, Respondent 
International, known as the National Agreement. Re- 
spondent Local 636 has been working under the terms of 
this National Agreement. Pursuant to this agreement, 
United Engineers has employed all pipefitters, including 
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foremen, through Local 636. The pipe fitters employed at 
the River Rouge project, including the pipefitting foremen 
and general foreman, Respondent William B. Kelley, were 
all members of Local 636. Thus, the general piping fore- 
man, was also president of Local 636. 

Fabrication of pipe means any work performed on a 
straight length of pipe, such as bending, cutting a thread, 
forming or joining together by welding or screwing, or 
installing flanges. At all times material to the issues in 
this case in connection with the River Rouge project, as 
Respondents concede in their brief, the following fabrica- 
tion clause in the contract between the United Association 
and United Engineers was in effect: * 


ArTIcLE IX: Erecrion 


(A) Pipe work of every description being installed 
under the supervision of the employer, employing 
Journeymen of the United Association in the plumb- 
ing and Pipe Fitting Industry, must be handled, as- 


sembled, erected and installed by Journeymen mem- 
bers of the United Association. 


(B) It is understood by the Parties of this Agree- 
ment that the pre-fabrication of welded pipe forma- 
tions two and one-half inches and over in diameter and 
all pipe bends, bends two and one-haelf inches and 
over in diameter may be performed at the site of the 
job or in the plant of the employer, employing journey- 
men of the United Association at the prevailing build- 


8 This fabrication clause appeared in the 1947 agreement and, by the terms 
of the agreement of March 7, 1956, was to remain in effect till March 1, 1957. 
As stated in Respondents’ brief, ‘‘Insofar as the fabrication clause of the 
1956 contracts relate to this case, the 1956 fabrication clauses never became 
effective since on June 17, 1957, NCA [National Constructors Association] 
and Respondent International entered into a new agreement under which the 
fabrication clause, Article XVI, was changed back to conform to the terms 
of the fabrication clause contained in the 1947 agreement.’’ In any event, 
insofar asithe issues in this case are concerned, the fabrication clause in all 
contracts are essentially the same, as Respondents concede in their brief. 


351 


ing construction wage rates in effect wherever the 
employer’s plant may be located. 


(C) The Local Unions of the United Association 
reserve the right to refuse to handle, erect or install 
fabricated materials sent to the job that have not 
been fabricated by Journeymen members of the United 
Association, receiving the prevailing building con- 
struction wage rate in effect wherever the pipe fabri- 
cation shop may be located. 


Tue Worx To Bre PERFORMED IN THE 
Fretp SHauu IncLuDE: 


. Unloading, handling and erecting of material. 


2. Installation of hangers and supports. 


3. Making of all bends with a nominal diameter of two 
inches or less. 


. Cutting and threading all pipe with a nominal 
diameter of two inches or less. 


. The attaching and assembling of all pipe fittings 
and valves whether welded, screwed or flanged, ex- 
cept as noted in paragraph ‘‘B”’ of this Article. 


6. Personnel involved—It may be helpful to set forth 
at the outset the positions held by those most involved in 
the events hereinafter discussed. 


a) Edison: Walker Cissler is president; Chester F. 
Ogden, manager of purchases and real estate; and Myles 
Scott, field assistant to the manager of construction. 


b) Westinghouse: Lester Smith is service engineer or 
erector. 


c) United Engineers: The following are most often 
mentioned: Henry Chance, president; Franklin L. Johns- 
ton, vice president; Gerald H. Brown, construction man- 
ager; Walter F. Oleksiak, assistant to Brown; William M. 
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Dallam, general superintendent over the River Rouge 
project; Walter S. Hulse, assistant to Dallam; Gene 
Weiss, piping superintendent; William B. Kelley, general 
piping foreman; ‘‘Red’’? Morgan, yard foreman; and 
Stolliker, turbine room foreman. 


d) Respondent Local 636: General Piping Foreman 
Kelley is president; Timothy McCarthy is business man- 
ager; and Norman McShane is an assistant business man- 
ager. Kelley and McCarthy are also Respondents in this 
proceeding. 


e) Respondent International or United Association: 
Peter T. Schoemann is general president; John J. Mc- 
Cartin is Schoemann’s assistant; and Gene Bradshaw is a 
general organizer for the International. The Interna- 
tional’s constitution designates the general organizers as 
officers of the International. 


B. Sequence of events 
1. Incipent Invotvine Crane Pree 


In the fall of 1956, officials of Edison and of United 
Engineers attended a meeting at which they talked with 
bidders:for the power piping for St. Clair Units Nos. 5 and 
6. One of the prospective bidders was a local contractor by 
the name of Joe Spitzley of Spitzley Plumbing and Heating 
Company of Detroit. As Spitzley was an erector and not a 
fabricator, he would have to buy prefabricated pipe from 
a fabricator. Spitzley was asked where he would get the 
pipe fabricated if he were awarded the erection and supply 
contract by Edison. Spitzley replied that he would get the 
pipe fabricated by the Crane Company. Crane Company 
has a fabricating plant in Birmingham, Alabama and in 
Chicago, Illinois. The United Association has a contract 
with Crane Company covering the Alabama plant but not 
for the Chicago plant. 

Spitzley later telephoned to Tim McCarthy, business 
manager of Local 636, told him that he was bidding on the 


353 


job at St. Clair, and mentioned the Crane piping. Mce- 
Carthy knew that Crane Company did not have a contract 
with the United Association for the Chicago plant and 
replied that ‘‘as long as you [Spitzley] live up to the 
terms of our agreement, and the fabrication clause in our 
agreement, we will have no problem, Joe.” Spitzley also 
got in touch with McCartin, assistant to the general presi- 
dent of the United Association in Washington, D. C., to 
obtain information regarding the use of Crane pipe. Me- 
Cartin told Spitzley that he had a local agreement and 
should abide by that agreement. 

At a meeting between officials of Edison and of United 
Engineers on December 12, 1956, Ogden, manager of pur- 
chases and real estate for Edison, asked if United Engi- 
neers could erect pipe fabricated by the Crane Company in 
its Chicago shop. Johnston, vice president of United 
Engineers, replied that ‘‘it would be a violation of our 
agreement’’ with the United Association. Ogden exclaimed, 
‘do you mean to say that if we can save two hundred 
thousand dollars by purchasing Crane pipe, that we would 
not be permitted to do so because of your agreement!’’ 
Johnston replied in the affirmative but disagreed that Edi- 
son would effect such a saving because ‘‘your competition 
must be with the UA [United Association] shops. In any 
response to a question as to whether there had been any 
problem with the General Electric unit, Johnston replied i in 
the negative and that he had been advised that the pipe was 
fabricated by General Electric in accordance with the UA 
agreement.® 


9. Inciwent Invotvinc CLEMENT Paneu Boarps 


On July 6, 1956, Edison issued a purchase order to 
Clement Electric Co. of Grand Rapids, Michigan, for panel 
boards to be furnished as required for River Rouge Unit 


The parties stipulated that employees of General Electric engaged in 
fabrication of pipe have been represented by a local of the United Associa- 
tion at all times material herein. 
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No. 3. Clement Electric Co., herein sometimes called 
Clement, had previously furnished panel boards which were 
installed at St. Clair Units Nos. 1, 2, 3 and 4. The panel 
boards in question consist of measuring and control devices 
which automatically control the combustion of boilers and 
generators in utility plants. The panel board contains 
fabricated piping of various diameters and is shipped as 
a completely assembled unit, which merely has to be con- 
nected to the station piping at the power plant. 

On November 20, 1956, Tim McCarthy, business manager 
of Local 636, telephoned to Edgar B. Clement, president 
and general manager of Clement Electric Co., and asked 
Clement ‘‘if he employed members of the United Associa- 
tion in his shop on the panel boards.’? When Clement 
replied in the negative, McCarthy informed him that ‘‘un- 
der the terms of our agreement with United Engineers that 
I was going to call United Engineers [at River Rouge] 
and instruct them that the National Agreement was being 
violated and we did not intend to handle these panel 
boards.’’ Clement asked, ‘‘what about the letter?’’ Mce- 
Carthy said that he had no idea what Clement was talking 
about. The pipefitting work on the panel boards was per- 
formed at the Clement Company by employees who have 
been represented by a local of the IBEW for the last 15 
years, 

The letter referred to by McCarthy is dated March 24, 
1950, on the letterhead of Local 70 of the United Associa- 
tion in Grand Rapids, Michigan, and signed by the business 
representative of Local 70. Addressed ‘‘To Whom It May 
Concern,’’ the letter states that ‘‘This panel was manu- 
factured in a Union Shop by Clement Electric Company, 
and this letter is to certify that this local has investigated 
the work and is familiar with it, and that the work has been 
performed in full compliance with all the requirements of 
the Building and Construction Trade Council (AFL).’’ 

On December 31, Mr. Clement attended a meeting at 
which representatives of Edison and United Engineers 
were present, and discussed the matter of processing a 
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secondary boycott charge in connection with the panel 
board incident. Brown, construction manager for United 
Engineers, suggested that he be given an opportunity to go 
to McCarthy and see if he ‘‘couldn’t settle this thing.’’ 

On January 2, 1957, Brown went to McCarthy’s office 
and explained that he did not understand why the United 
Association was objecting to the panel boards when they 
had been installed on the previous job at St. Clair without 
any difficulty. Brown then told McCarthy about the 1950 
letter. McCarthy stated that if such a letter existed ‘‘we 
would have to accept the boards.’’? Brown had a copy of 
the letter sent to McCarthy and later telephoned to Mc- 
Carthy, who stated that he had read the letter and that ‘‘it 
was okay.’”? The next day Brown got in touch with Bill 
Kelley, general piping foreman for United Engineers and 
president of Local 636, ‘‘to make sure that the situation 
was all right.’’ Kelley stated that McCarthy had been in 
touch with him and that ‘‘we were all set on the panel 
boards.’? About the middle of January, Clement received 
a telephone call from James Campbell, a representative of 
Detroit Edison, who stated that ‘‘the matter had been 
cleared up and that everything was all set.”’ 

Although one panel board had been shipped to River 
Rouge by the Clement Co., on December 20, the River 
Rouge project was not ready for the panel board until 
sometime in February 1957. However, prior to that time, 
at a conference held on January 24, Bradshaw, interna- 
tional organizer for Respondent International, told repre- 
sentatives of United Engineers that Respondents would not 
handle the Clement boards until the matter then under dis- 
cussion was cleared up, as hereinafter discussed in detail. 
At that time Clement, was informed by Edison that the 
Union had reversed its position and was not going to handle 
the panels. The next shipment, consisting of two sections 
of the control bench board, was made on May 27, 1956, upon 
instructions from Edison, and arrived at River Rouge May 
28, 1957. Respondents stipulated that these panel boards 
will be installed when the employees are directed to install 
them. 
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3. January 21—WESTINGHOUSE Pipe ARRIVES AT 
River Rovce But Is Nor UNLoapep 


On the morning of January 21, 1957, two gondola type 
carloads iof fabricated Westinghouse pipe arrived at River 
Rouge and were on a siding leading into the turbine room. 
This was part of the pipe for the turbine generator unit 
purchased by Edison from Westinghouse for Unit No. 2 at 
River Rouge, then under construction. 

United Engineers has a regular procedure for informing 
its personnel about the arrival of pipe. At 8 a.m. each day 
a warehouseman looks at the receiving track, where all 
railroad shipments are placed, and lists on a sheet the car 
numbers, with a description of the material and date of 
arrival. This sheet is mimeographed and copies are sent 
to all supervisors, including the general foreman of the 
eraft involved, in this case, Bill Kelley, general piping 
foreman. It was not necessary for Dallam, United Engi- 
neers’ general superintendent over the River Rouge proj- 
ect, to give any instructions to Kelley or anyone else about 
the unloading or erection of pipe. As Kelley had been in 
the employ of United Engineers throughout the construc- 
tion of the St. Clair units and River Rouge Unit No. 1, he 
was familiar with the normal procedure in this respect. 
This procedure was for Yard Foreman ‘‘Red’’ Morgan to 
have the cars delivered to the siding leading into the 
turbine room, and then later for Stolliker, foreman of the 
pipefitters working on the turbine generator unit in the 
turbine room, to arrange to have the pipe unloaded. Both 
Morgan and Stolliker were under Kelley’s supervision. 

During the day Smith, the erector for Westinghouse, told 
Foreman Stolliker that they should get the pipe unloaded. 
However, the pipe was not unloaded either that day or 
during the entire week, and the cars remained on the siding. 
Smith testified that they could have used some of the pipe 
‘‘immediately, right after the unloading,’’ specifically the 
seal oil treating piping which was to be used between the 
high pressure generator and the seal oil treating unit. 
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That evening General Piping Foreman Kelley, who was 
also president of Respondent Local 636, called McCarthy, 
business manager of Respondent Local 636, and informed 
him that a carload of fabricated pipe had been shoved into 
the turbine floor earlier that night and that the car had a 
Westinghouse sign on it. 


4, January 22—McCartuy CaLits Brown, 


Unrrep Encrneers’ CoNSTRUCTION 
MawaceR; SmirH Carts KELLEY 


On the morning of January 22, McCarthy telephoned to 
Brown, construction manager for United Engineers, and 
said, ‘‘Jerry, we are in serious trouble at River Rouge... 
you are in violation of your national agreement... you 
have got some pipe that just came in on the job there that 
we don’t like’? because ‘‘it wasn’t fabricated in a UA 
shop.’? McCarthy stated that they were not going to unload 
the pipe, that they were not going to handle the pipe, and 
that he had ‘‘orders from Washington not to handle the 
pipe.’”? After some discussion, McCarthy suggested that 
Brown send a wire to Respondent International in Wash- 
ington, D. C., and request that an organizer be assigned to 
the job. 

Brown telephoned to Johnston, vice president of United 
Engineers with offices in Philadelphia, and informed him 
that Kelley refused to unload the pipe. Johnston told 
Brown to get McCarthy on the job, to arrange for Brad- 
shaw, an International organizer, to be present, and to try 
to settle the matter at the job level. Brown thereupon sent 
a wire to Respondent International in Washington, D. C., 
requesting the assignement of an organizer, and was in- 
formed by return wire of the assignment of Gene Brad- 
shaw. Brown then got in touch with Bradshaw and ar- 
ranged a meeting for January 24 at River Rouge. 

That afternoon, Lester Smith learned of the dispute over 
the pipe at a meeting held in Edison’s downtown offices. 
Upon his return to River Rouge, Smith asked Foreman 
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Stolliker why the pipe was not going to be unloaded. 
Stolliker replied that he did not know. Smith then called 
Kelley, general piping foreman and president of Local 636, 
and asked him the same question. Kelley stated that it 
would be easier to explain if he quoted from the agreement. 
Kelley then read the reservation paragraph of the fabricat- 
ing clause in United Engineers’ agreement to the effect 
that the pipefitters could refuse to handle prefabricated 
pipe which was not fabricated by members of the United 
Association receiving the prevailing building construction 
rates. Kelley also told Smith that the members had been 
discussing prefabricated piping at a previous meeting and 
that when the Westinghouse pipe arrived on January 21 it 
was brought to his attention. As previously stated, the 
Westinghouse pipe was fabricated by employees repre- 
sented by United Electrical, Radio and Machine Workers 
of America (U.E.). 


5. January 24—Meetincs Between ReEsponpENTs 
AND Unrrep ENGINEERS 


McCarthy and Bradshaw arrived at Brown’s office about 
9:30 am. on January 24, 1957. Brown and his assistant, 
Walter Oleksiak, were present. At Bradshaw’s suggestion, 
Kelley was called into the office and remained during the 
meeting. Bradshaw was the chief spokesman for the Re- 
spondents; Brown was the chief spokesman for United 
Engineers. 

Bradshaw stated that United Engineers was in violation 
of its national agreement because the Westinghouse pipe 
which had recently arrived was ‘‘fabricated in a shop not 
manned by our people.’? Bradshaw added that while Re- 
spondent International had a gentleman’s agreement with 
Westinghouse to make an exception in the case of pipe 
fabricated for a shop tested machine, Westinghouse had 
not lived up to its agreement.** Bradshaw asked if the 


10 There is no probative evidence in the record as to whether such an agree- 
ment in fact existed, and I make no findings in this respect. 
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Westinghouse turbine was shop tested, and Brown replied 
that ‘‘it wasn’t.”’ Bradshaw then stated, ‘‘Well, we just 
can’t go along with this... we are going to have to go the 
entire way, and also, Jerry [Brown], the agreement you 
have worked out with Tim McCarthy on the erection of 
the panel boards, we cannot go along with that.’’ Brown 
wanted to know why he ‘“‘picked this particular job to raise 
a fuss on’? when Westinghouse units were being installed 
all over the country and United Engineers was doing 
nothing different from what it had done with respect to 
the units already installed at St. Clair and River Rouge. 
At that point Bradshaw stated that the International was 
not particularly worried about the two carloads of West- 
inghouse pipe nor about the Clement panel boards, that 
that was a minor issue, that what the International was 
really worried about was the piping to be used at St. Clair 
for Units Nos. 5 and 6, and that Edison had sought bids for 
the fabrication of the power piping for the St. Clair units 
from a concern which did not have a contract with the 
United Association. In response to Bradshaw’s query as 
to the truth of the latter statement, Brown replied that it 
was true. Brown mentioned that the contractor’s name 
was Spitzley and that he had heard that Spitzley would use 
Crane pipe. Bradshaw asked why Detroit Edison did not 
change its purchasing policy. Brown replied that as far as 
he knew Edison never changes its purchasing policy and 
that United Engineers had no control over purchasing. 
Bradshaw expressed a desire to see the two carloads of 
pipe and to go through the turbine house to see where the 
material was to be placed. 

Bradshaw, McCarthy, and Kelley left the room and made 
a thorough examination of the pipe in the two cars. 
Oleksiak then took Bradshaw and McCarthy on a tour of 
the turbine house. 

In the afternoon Brown, Oleksiak, Bradshaw, and Mc- 
Carthy met again, by prearrangement, in the lobby of the 
Detroit-Lelland Hotel in Detroit. Bradshaw stated that the 
pipe was in violation of Respondents’ agreement with 
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United Engineers and that they were not going to handle 
the Westinghouse pipe nor the Clement boards unless they 
could have some assurances that Detroit Edison was going 
to buy piping for St. Clair ‘‘from a fair shop.’? Brown 
pointed out that United Engineers has a contract with 
Edison to erect the equipment and material purchased by 
Edison and that United Engineers has no control over 
Edison’s purchasing policies. At that point, Walter 
Oleksiak entered the conversation and asked how they 
could give such assurances when ‘‘we are general con- 
tractors who erect only. We furnish nothing.’’ Bradshaw 
replied, ‘‘ Well, I know that, Walt, but if you could get from 
the purchasing department someone in whom you would 
trust to pass the word down to me, I am sure I would take 
it and return with that information and see what I could do 
about straightening out this piping on Westinghouse.”’ 
Oleksiak stated, ‘‘Gene, that’s foolish. I don’t know any- 
one in Detroit Edison. I am not employed by Detroit 
Edison. They couldn’t tell me anything. How could I pass 
anything on to you? I am here to do a job, and that’s all 
I am interested in. I can’t get from any one of those an 
assurance that they will make their purchases to meet 
the agreement you talk about. That’s impossible. We can’t 
do it.’’) Bradshaw replied that that was the situation and 
that they were not going to handle the Westinghouse pipe 
nor the Clement boards until the situation at St. Clair was 
cleared up. Oleksiak asked what could be done about un- 
loading: the two carloads of pipe, and pointed out that more 
was on the way. Bradshaw said that they could do nothing 
about it. Oleksiak then asked, ‘‘What are we going to do 
about St. Clair? There is going to be material coming on 
at St. Clair.”? McCarthy then spoke up and said, ‘‘I don’t 
think we dare do anything. I don’t think we are going to 
give you any men for St. Clair until this thing is squared 
away.’’ McCarthy also mentioned some jurisdictional 
matters at St. Clair which he had previously discussed with 
Brown, and stated that he would not furnish any men at St. 
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Clair or at Monroe, where the Enrico Fermi project was 
located.” 

When it became apparent that no settlement could be 
achieved by the parties at the meeting, Bradshaw, at 
Brown’s request, sent a telegram to Schoemann, general 
president of Respondent International, requesting that a 
meeting be arranged between Schoemann and Johnston, 
vice president of United Engineers. 


6. January 28—Pireritrers Stop WorKING ON 
CrossunDER ‘‘T’’ Prece, Hyprocen ConTROL 
Prerne anp HyprocEn CooLers 


During the period from January 21 until noon of Janu- 
ary 28, Foreman Stolliker and his crew of pipefitters were 
performing work on the turbine floor on the crossunder 
‘¢T? niece, the hydrogen control piping and the hydrogen 
coolers, all part of the Westinghouse turbine Unit No. 2. 
After the lunch period on January 28, the men did not 
return to work on these jobs but were employed elsewhere 
on the project. Lester Smith, the erector for Westinghouse, 
asked Foreman Stolliker why they were not working on 
the Westinghouse equipment. Stolliker replied that he had 
received instructions from the Union ‘‘not to work on any 
more Westinghouse equipment until this difficulty with the 
piping was settled.’’ Oleksiak visited the turbine floor that 
afternoon and asked Gene Weiss, piping superintendent 
for United Engineers, what had happened to the pipefitters 
working on the pipe. Weiss told him that the pipefitters 
had all stopped working on the pipe. Oleksiak then asked 
Smith what had happened. Smith related that the foreman 
had told him that they were not going to do anything until 
this meeting that was coming up in Washington. 


11 The findings with respect to the conversations at the two meetings are 
based on the undisputed testimony of Brown and Oleksiak. It is immaterial 
to a resolution of the issues in this case whether some of the conversations 
described in the text occurred in the morning meeting, as Brown testified, 
or in the afternoon meeting, as Oleksiak testified. 
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7. January 29—Jounston Carts McCartin 
or REespoNDENT INTERNATIONAL 


On January 28, Brown, construction manager for United 
Engineers, telephoned to Johnston, vice president of 
United Engineers, and reported that he had been unsuccess- 
ful in settling the matter of the Westinghouse pipe with 
McCarthy and Bradshaw on the job level. 

On January 29, Johnston telephoned to John McCartin, 
assistant to the general president of Respondent Inter- 
national, and told him that ‘‘we have a problem out at 
River Rouge project, the Detroit Edison Company, in that 
approximately three cars of pipe have arrived at the job 
site, and the fitters refuse to unload the pipe.’’ (Additional 
Westinghouse piping for Unit No. 2 had arrived on Jann- 
ary 28 in a car which also contained turbine equipment). 
In reply to McCartin’s query, Johnston stated that the cars 
contained fabricated pipe. McCartin thereupon told Johns- 
ton, ‘Well, you are in violation of your national agreement 
if you are bringing pipe on the job fabricated.’? McCartin 
also related the incident about a contractor by the name of 
Spitzley of Detroit seeking information from MeCartin 
about the use of Crane pipe and that McCartin had to 
inform Spitzley that he had a local agreement and should 
be guided by it. Johnston then asked as a favor to him that 
the pipe be unloaded and placed in storage to avoid incur- 
ring demurrage charges and that the men resume work on 
the crossunder ‘‘T”’ piece so that they could continue with 
the erection of the turbine generator. Johnston also stated 
that he’ would like to arrange a meeting in Washington 
with MeCartin and Schoemann, general president of Re- 
spondent International, to discuss the matter. McCartin 
agreed to Johnston’s request as a favor to him, and stated 
that he would get in touch with Gene Bradshaw. 

That day Johnston informed Brown of the results of his 
conversation with McCartin, and told him that ‘‘undoubt- 
edly as soon as this reaches the field McCarthy will call you 
to go ahead and unload the pipe.”’ 
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8. January 30—THREEWAY-TELEPHONE ConversaTION BE- 
TWEEN KELLEY, OLEKSIAK AND McCarruy; WESTING- 
House Pire Is UntoapeD AND WoRK ResuMED ON 
CrossunDER ‘‘T’’ Piece 


About 8 a.m. on January 30, General Piping Foreman 
Kelley called Oleksiak, J ohnston’s assistant, and stated 
that he would try to arrange a threeway-telephone conver- 
sation between McCarthy, Kelley and Oleksiak and ‘‘try to 
get this pipe thing settled.’? This threeway conversation 
was set up about 9:30 that morning. McCarthy began the 
conversation by telling Oleksiak, ‘‘Walt, here is what we 
are going to do on this pipe.’’ McCarthy then stated that 
all Westinghouse pipe, including future shipments, would 
be unloaded in the yard; that any machinery or parts of 
machinery would be unloaded in the power house; that the 
men would resume work on the crossunder “<T?? piece; and 
that as far as the rest of the Westinghouse piping is con- 
cerned, ‘‘We are not going to touch any of it until this 
meeting with Washington.” In response to Oleksiak’s 
query about the panel boards, McCarthy stated, ‘‘I have no 
information on the panel boards.”’ Oleksiak said, ‘‘Okay, 
Tim,’’ and thanked him. Oleksiak also asked Kelley if he 
had heard everything, and Kelley replied in the affirmative. 

That morning the pipe and equipment was unloaded and 
the men returned to work on the crossunder ‘‘T’’ piece, as 
McCarthy had promised. Foreman Stolliker appeared on 
the turbine floor and told Smith that the two carloads of 
pipe would be unloaded in the storage area of the River 
Rouge power plant, that any other material normally han- 
dled by pipefitters would be stored indoors to protect it, 
and that the men would complete the work which they had 
stopped the preceding day on the cross under ‘‘T”’ piece, 
but that no work would be performed on the hydrogen 
control piping and the hydrogen coolers. Although the 
hydrogen control piping, which was part of the Westing- 
house unit, came in straight lengths and was to be fabri- 
cated on the job site, the pipefitters did not resume work on 
this piping. 
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9. Fepruary 4—Unitep EXNcineers Tries TO PERSUADE 
Epison to Mopiry Its Purcuasine Pouicy to ENABLE 
Unirep Encrneers To ‘‘Horse Trape’’ Wirn Re- 
SPONDENTS 


At a meeting held in Edison’s office on February 4 and 
attended by Johnston, Henry Chance, president of United 
Engineers, and Walker Cisler, president of Edison, United 
Engineers tried to ‘‘prevail on the Detroit Edison Com- 
pany to modify to a certain extent their purchasing policy’’ 
as regards a major item such as pipe, which historically has 
been the work of the United Association pipefitters. Johns- 
ton pointed out that in order to get the men to build the 
plants, United Engineers had to have agreements with the 
United Association, like any other contractor, and had to 
comply with those agreements. Johnston stated that he at 
least wanted to have something to offer the Union in a 
‘chorse trade’’ and be able to tell the Union not to be ‘‘con- 
cerned about St. Clair and all of this pipe, because hereto- 
fore alliof that piping had been purchased in a UA shop.’’ 


He pointed out that ‘‘gambling on his knowledge,’’ a UA 
shop would in all probabilities again be the low bidder, and 
asked that Edison ‘‘let me have that to trade with’’ the 
Union. Edison did not agree and told Johnston to settle 
River Rouge. 


10. Fesruary 25—Unirep ENorneers Mrers Witu 
ReEsPoNDENT INTERNATIONAL IN WasuHinecron, D. C. 


By prearrangement, Johnston and McCartin held a meet- 
ing in Washington, D. C. on February 25. Johnston was 
accompanied by Robert S. Cook, principal construction 
manager for United Engineers, and McCartin called in 
Lester Bilg, an International organizer. Johnston stated 
that he hoped they could reach a satisfactory solution of 
the dispute involving Unit No. 2 at River Rouge and that 
it was a'serious problem because United Engineers ‘‘should 
be erecting the pipe in order to bring the unit on line 
according to schedule.’’? Johnston said that he wanted 
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McCartin to ‘‘give orders to Gene Bradshaw to direct the 
fitters to erect the pipe.’? McCartin replied that Johnston 
knew that United Engineers was in violation of its agree- 
ment and that McCartin could not grant any exceptions. 
Johnston then explained the nature of United Engineers’ 
contract with Edison, that ‘‘we [United Engineers] do no 
purchasing. We do no engineering. We are only engaged 
as general contractors to take materials and equipment, 
engineering information that is furnished to us by Detroit 
Edison Company, and construct and build for them a plant 
so that, in effect, we have no control over this purchasing.”’ 
McCartin replied that, ‘‘regardless,’’ there was a violation 
of the agreement, that there was pipe on the job site under 
2, inches in diameter which was not fabricated in accordance 
with the agreement, and suggested that as a member of the 
NCA [National Constructors Association] United Engi- 
neers take the matter up with the NCA labor committee. 
Johnston also mentioned that he had been informed that 
there was some question about the erection of the Clement 
panel boards because of the small size of the pipe that had 
been installed on the boards, and explained that the Clem- 
ent boards were included in the materials and equipment 
purchased by Edison. McCartin replied that ‘‘that’s in the 
same category as the other pipe,’’ that all pipe under 2 
inches is to be fabricated on the job site. During the course 
of the meeting, McCartin also stated that Respondent 
International had a gentlemen’s agreement with Westing- 
house but that Westinghouse had not lived up to that 
agreement. 


11. Events Between Fesruary 26 anp Marcy 8 


On February 26, Johnston had a meeting with repre- 
sentatives of Edison at River Rouge and reported the re- 
sults of his meeting with McCartin in Washington. Edi- 
son’s representatives stated that they intended to instruct 
United Engineers to proceed with the erection of the 
Westinghouse pipe, and that in time they would release 
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Clement on the delivery of the Clement panel boards and 
expect United Engineers to erect them. 

On March 1, Brown, construction manager of United 
Engineers, telephoned to Johnston, and advised him of 
Edison’s decision to proceed with a secondary boycott 
charge. Johnston instructed Brown to be in his office on 
March 4 to discuss the matter before any steps were taken. 

On March 4, Brown, accompanied by United Engineers’ 
attorney, came to Johnston’s office in Philadelphia. Johns- 
ton testified that at that time ‘‘we were requested to sign 
the charge, and it was decided in my Company that we 
would not sign the charge.’’ It was decided to arrange 
another meeting with Edison. 

Another meeting between representatives of United 
Engineers and Edison was accordingly held on March 8. 
Johnston again tried to persuade Edison to modify its 
purchasing policy, and urged Cissler, president of Edison, 
not to file a charge. Edison’s representatives stated that 
Edison ‘‘had a purchasing poliey’’; that ‘‘they did not 
intend to change it in any way’’; that this purchasing 
policy ‘‘would not be affected by any labor agreements the 
United Engineers might possess’’; and that, as United 
Engineers ‘‘was unable to have the fitters erect the West- 
inghouse pipe, a charge would be filed with the National 
Labor Relations Board.’’ 

After this meeting, Johnston, on the same day, ordered 
Brown ‘‘to proceed and request the fitters to erect the 
Westinghouse pipe,’’ and to cooperate with Edison in the 
event a charge were filed. Questioned by the General 
Counsel as to whether he really wanted the Westinghouse 
pipe erected, Johnston replied, ‘‘certainly we did’’ and that 
was his purpose in so instructing Brown. 


12. March 12—GeneraL SuPERINTENDENT DaLLAM 
Oxpers ForEMEN anD Some or THER CrEw TO 
Work on WESTINGHOUSE PrPE 


On March 12, there was a meeting in Brown’s office of 
representatives and attorneys of United Engineers, Edison, 
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and Westinghouse. United Engineers was represented at 
this meeting by Construction Manager Brown, his assist- 
ant, Walter Oleksiak, Dallam, general superintendent over 
the River Rouge project, his assistant, Walter Hulse, and 
Piping Superintendent Weiss. There was a lengthy dis- 
cussion on the problem of getting the Westinghouse piping 
erected and the steps to be taken to that end. United 
Engineers had agreed to order the pipefitters to erect the 
Westinghouse pipe. As a result of this discussion, Brown 
directed Dallam to order Kelley, general piping foreman, 
to install the pipe. There was also a discussion as to the 
extent to which the order should be taken down to the rank 
and file, but the actual method of giving the order was left 
to Dallam’s discretion. 

Dallam asked Bill Kelley to come to his office about 1:30 
that afternoon. Hulse and Weiss were also present during 
the conversation with Kelley. Dallam told Kelley, ‘‘Bill, 
I have a problem, I have to get started on the erection of 
the Westinghouse piping. I have to do it today. I want 
you to start with the crossunder piping that is in the build- 
ing there, and I want you also to start load cars with pipe in 
the field preparatory to having it pushed into the building 
tomorrow.’’? Kelley asked whether a settlement of the dis- 
pute had been made. Dallam replied that he knew no more 
about a settlement than Kelley did but that it was neces- 
sary that the erection of the pipe be started and that he was 
instructing Kelley to do it. Kelley said that he ‘‘couldn’t 
say at that time whether he would or he would not do it; 
that he would have to consult the Hall.’’ Kelley then called 
the union hall from Dallam’s office and asked for Norman 
McShane, business agent of Local 636 and one of Mc- 
Carthy’s assistants. Kelley told Dallam that McShane was 
not there but would be back about 2:30; whereupon, Dallam 
agreed that Kelley should return at that time and try 
again. 

About 2:45 p.m. Kelley returned to Dallam’s office where 
Dallam and Hulse were present. Kelley called the union 
hall again and told McShane that Dallam had instructed 
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him to start the erection of the Westinghouse pipe and 
asked whether ‘‘he shouldn’t talk to Mr. McCarthy.’’ 
Kelley told Dallam that he was told to talk to McCarthy 
who was available at the Park Sheraton Hotel in Washing- 
ton, D. C. Kelley then telephoned to McCarthy, also from 
Dallam’s office, and stated that Dallam had told him to start 
that day erecting the Westinghouse pipe, to start with the 
crossunder piping and to bring the piping from the cars in 
the field: Kelley asked what he should do. Upon concluding 
his telephone conversation, Kelley told Dallam that Mc- 
Carthy knew of no settlement and had said that ‘‘nothing 
should be done until a meeting had been set up between 
Gene Bradshaw and United Engineers’ personnel in Wash- 
ington.’’ Kelley also said that ‘‘he wouldn’t say he won’t 
erect the pipe,’’ that ‘‘they would do it in the near future.’’ 
and that if Dallam wished he ‘‘could fire him.’’ Kelley did 
not comply with Dallam’s orders to start erecting the pipe 
that day. 

Dallam told Kelley that ‘‘it was going to be necessary 
for me to go further; that I was going to have to talk to 
his [Kelley’s] foremen, and his rank and file and issue the 
same orders.’’ Kelley made no objection. 

Dallam and his assistant, Hulse, immediately went to 
Kelley’s: office where they found Yard Foreman Morgan 
and Turbine Room Foreman Stolliker, both under the 
supervision of Kelley who was also present. In Kelley’s 
presence, Dallam told Morgan and Stolliker that ‘‘I was 
going to have to ask them to erect the Westinghouse pipe, 
starting with the crossunder that was in the building, and 
I wanted the piping in the field loaded on cars so it could 
be pushed into the turbine room the following morning.”’ 
Dallam then first asked Morgan if he would do it. Morgan 
replied, ‘‘not unless it would first be broken down.’’ Mor- 
gan ‘‘also said that if he was instructed by his union, he 
would install it.’’ At that point, Kelley stated, ‘‘you don’t 
have to give him any reasons. You can just say it will be 
done in the near future.’’ 
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The phrase ‘‘broken down’’ is used in the pipefitting 
trade to describe the process of cutting loose or separating 
the branches and the joints or parts of the pipe which are 
already attached to other piping so that one piece might 
become a number of smaller pieces, in this case 214 inches 
or less in diameter, and would then have to be refabricated. 

Dallam then repeated to Stolliker the same instructions 
concerning the erection of the Westinghouse pipe, and 
asked Stolliker, ‘‘will you do it?’’ Stolliker shook his 
head. Dallam then asked, ‘‘if you won’t do it, why?”’ 
Stolliker did not answer. Dallam then asked, ‘‘is it be- 
cause it is Westinghouse pipe?’’ Stolliker nodded, ‘‘yes.”’ 
Dallam then asked Stolliker if he would do it if he were 
instructed by the Union. Stolliker nodded, ‘‘yes.’’ Once 
again, Kelley stated that ‘‘they need not give any reason. 
All they needed to do was to answer that they would do it 
in the near future.”’ 

Neither Morgan, Stolliker, nor Kelley complied with 
Dallam’s detailed instructions to start work that day on 
the Westinghouse pipe. 

Dallam told Kelley that he was going to talk to a few 
more of Kelley’s men in the turbine room. Dallam had 
decided to give the same instructions to some of the rank- 
and-file pipefitters and to ask them if they would do the 
work. When Dallam and Hulse arrived on the third floor 
of the turbine room, they met Stolliker who introduced 
Dallam to the three nearest pipefitters in Stolliker’s crew 
and stated that Dallam was going to ask them some ques- 
tions. The three pipefitters, R. Evans, E. Evans, and 
Nicholson, were standing in a very close group, within 
elbow reach of each other. Dallam looked at each of the 
three pipefitters as he spoke and stated that he wanted 
them to start working on the Westinghouse pipe, repeat- 
ing in detail the identical instructions he had previously 
given to the foremen. Dallam then asked each of the 
three pipefitters, in turn, ‘‘will you do it?” E. Evans, 
R. Evans, and Nicholson each, in turn, replied, ‘‘No, un- 
less I am instructed to do so by the union.’’ Stolliker then 
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looked at the men and stated that Dallam had ‘‘asked me 
that, too.’? The three pipefitters did not work on the 
Westinghouse pipe. 

Dallam then returned to Brown’s office, where the meet- 
ing between United Engineers, Edison, and Westinghouse 
was still in session, and reported what had taken place. 
As a result of some further discussion, Dallam was in- 
structed to talk to all the pipefitters in the same manner. 
That evening, a list of all the pipefitters, according to their 
foremen, was prepared by Hulse. 


13. Marca 13—Datuam Tours THE PLANT anp PoLis 
THE PIPEFITTERS 


On the morning of March 13, Dallam, Hulse, and Kelley 
toured the entire plant and visited every gang of pipe- 
fitters working in accessible places. Hulse had some 
worksheets which contained the names of each foreman 
and the men working under them. Dallam spoke to each 
of about 80 pipefitters, individually, in the presence of 


Hulse and Kelley.** Dallam had a piece of scrap paper 
on which he had written the following three questions, 
which had been decided upon at the meeting in Brown’s 
office the preceding day: 


(1); We want you to erect the Westinghouse pipe— 
will you do it? 


(2) If not, why? 


(3) If the union OK’s it will you erect the Westing- 
house pipe? 


Kelley introduced Dallam to each foreman and told each 
foreman that Dallam had questions he wanted to ask his 
men and to call those nearest over so that Dallam could 
speak to them. Dallam credibly testified, without con- 
tradiction and was corroborated by Hulse, that he told 
each pipefitter ‘‘exactly this: ‘I want you to erect the 
Westinghouse pipe. Will you erect it?’’’ After the pipe 


12 Kelley was not present when Dallam spoke to the first pipefitter. 
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fitter’s response, Dallam asked the other questions listed 
on his paper. He repeated this procedure about 80 times 
in the presence and hearing of Kelley and Hulse. All 
pipefitters answered the first question in the negative. In 
response to the second question, the pipefitters variously 
stated, in substance, that they would require the approval 
of the business agent or of their foreman, or instructions 
from the Union or the Local.* All pipefitters answered the 
third question in the affirmative. The pipefitters made 
their responses in substantially the same words and ter- 
minology because, as Dallam testified, ‘“‘what ordinarily 
happens in a case like this, and what happened at this 
time, as the word spreads ahead of a trip like ours the 
boys know what the answers are, and they stick pretty 
well to the form.’’ * 


13 The reason given by one pipefitter was that it was not according to the 
agreement. 


14 My findings as to the responses made by the pipefitters are based upon 
a report prepared by Hulse under the following circumstances and received 
in evidence over Respondents’ objections: 

Hulse wrote down on his worksheets, opposite the name of each pipe- 
fitter, ‘‘the gist of the reply to cach of the 3 questions’? at the time Dallam 
asked the questions. At the conclusion of the tour, Hulse returned to his 
office and immediately made up a list of the pipefitters as they appeared on 
the payroll, with 3 columns paralleling the list of pipefitters, each column 
headed by one of Dallam’s questions. Then, with the aid of his work- 
sheets, he put down in each column, opposite the name of the respective pipe- 
fitter, the substance of the respective pipefitter’s replies to Dallam’s 3 ques- 
tions, When this report was completed, Hulse threw away the worksheets 
which ‘‘was just more or less scrap paper.’’? Hulse and Dallam identified 
this report and testified in detail concerning its source and the manner in 
which it was prepared. At the hearing, neither Dallam nor Hulse had any 
independent recollection of the replies given by the 80 pipefitters, without 
reference to this report. The Respondents offered no testimony to dispute 
the fact that the statements contained in the report represented the sub- 
stance of the pipefitters’ replies to Dallam ’g questions, Under all the cir- 
cumstances, I am of the opinion, contrary to the contentions in Respondents’ 
brief, that this report is admissible as a past recollection recorded, and I 
regard its content of sufficient probative value to warrant the findings made 
in the text. Wigmore On Evidence, Third Edition, p. 64, Section 734; pp. 
78-100, Sections 744-755. 


Questioned by the General Counsel as to whether he 
really wanted the pipefitters to erect the Westinghouse 
pipe when he made that statement to each of the approxi- 
mately 80 pipefitters, Dallam replied, ‘‘I most emphat- 
ically did and do.’? However, none of the pipefitters 
worked on the Westinghouse pipe which Dallam had stated 
he wanted them to erect. The work on the crossunder pip- 
ing was not resumed; nor was the pipe in the yard un- 
loaded. 


14. Marcu 13-14—Brown Requests Locan 636 For ApDpI- 
TIONAL PIPEFITTERS To Erect WESTINGHOUSE PIPING 


On March 13, after the conclusion of Dallam’s tour of 
the plant, hereinabove described, Brown telephoned to 
Norman McShane, business agent of Local 636 and one 
of McCarthy’s assistants. Brown told McShane that ‘‘we 
are away behind on this No. 2 unit, and the Westinghouse 
piping must be erected.’? McShane replied that there was 
a dispute over that piping but that he did not know much 


about it. Brown stated that since the men on the job 
would not erect the Westinghouse pipe, ‘‘I am ordering 
12 men and a foreman to report here and start erec- 
tion.’?** Although McShane stated that he would make 
a note of the request, Brown did not regard McShane’s 
statement to indicate an agreement to send the men. Mc- 
Shane admitted at the hearing that he did nothing about 
Brown’s request because he ‘‘knew that the UA and 636 
was in some trouble with Westinghouse pipe, and it was 
lying out in the field,’’ and that that was the real reason 
he did not furnish any men. After some equivocation, he 
also testified that ‘‘I did not have any men to send him 
anyway.’’ 

15 The agreement then in effect between United Engineers and Respondents 
provides that ‘‘initial requests for the furnishing of journeymen and ap- 
prentices shall be made to the Local Union .. .’’ and that the ‘‘Union 
agrees to furnish at all times to the Employer duly qualified journeymen and 


apprentices in sufficient number as may be necessary to properly execute work 
contracted for by the Employer .. .’’ 


The next day, March 14, Brown sent a letter to Mc- 
Shane, confirming the telephone conversation of the pre- 
ceding day and again requesting 12 pipefitters and a fore- 
man to work on the Westinghouse pipe because ‘‘the pipe- 
fitters on the job who are members of your local have re- 
fused to do this work.”’ 

No men were ever furnished pursuant to this request. 


15. Marce 26—Smrrx Asks Srotiiker TO Have PIPEFITTERS 
Remove Certain Prees; STouuiKer Rervuses AFTER 
ConsuLTInc KELLEY 


On March 26, Lester Smith, erector for Westinghouse, 
asked Foreman Stolliker if he would remove certain pipes 
connected to the thrust bearing so that the millwrights 
could, in turn, remove the covers from the thrust bearing 
preparatory to the alignment of the high pressure spindle 
on Westinghouse Unit No. 2. When Stolliker remained 
silent, Smith asked if he wished to talk to General Piping 
Foreman Kelley. Stolliker replied in the affirmative and 
left the turbine room floor to confer with Kelley. About 
one-half hour later, Stolliker returned and told Smith that 
the pipefitters would not remove the pipe. 


16. Events 1x Aprii—Brown’s REQUEST FOR ADDITIONAL 
Preerrrrers Is WiTHpRAwN; ARRANGEMENT TO Marn- 
tain Sratus Quo 


On April 15, Brown informed Vice-President Johnston 
of the former’s verbal and written request of Local 636 
to furnish additional pipefitters to erect the Westinghouse 
pipe. Brown also stated that he had been instructed to 
write a letter to Respondent International, requesting 
pipefitters. Johnston told Brown not to do it, that he 
did not approve of Brown’s letter of March 14 to the 
local, and that he wanted the letter of March 14 withdrawn 
and to make certain that Brown wrote no further letters. 
Johnston also stated that he was under considerable pres- 
sure from the National Constructors Association, the 
United Association, and the suit the United Association 
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had brought against the United Engineers in Philadelphia. 
The latter statement had reference to a civil suit for breach 
of contract. 

On April 16, Brown wrote a letter to McShane, with- 
drawing the letter of March 14. 

On April 23, United Engineers entered into an arrange- 
ment with United Association to the effect that United 
Engineers would not press the Union to erect the pipe 
in dispute, or the panel boards, until a hearing had been 
held in Philadelphia on the civil suit brought by United 
Association against United Engineers for breach of con- 
tract.* The following day, Johnston informed Brown of 
this arrangement and told Brown not to press Local 636 
or the men on the job to erect the Westinghouse pipe or 
the Clement boards, nor to request pipefitters at St. Clair, 
until the matter was settled in the Philadelphia suit. Brown 
informed Dallam of this arrangement, and Dallam, in 
turn, relayed these instructions to the superintendent at 
St. Clair. 


17. May 10—McCarruy Gives THE Orpver To Resume Work 
ON THE WESTINGHOUSE PIPE 


On May 9, during the course of a hearing in the Fed- 
eral District Court on the Board’s petition under Section 
10(1) of the Act for a temporary restraining order against 
Respondents, Judge Thornton indicated to the parties his 
intention to grant the Board’s petition. The next morning, 
May 10, Martin O’Donoghue, counsel for Respondents, 
stated in open court, ‘‘may it please the Court, I just 
want to begin this session with a happy note, at any rate, 
that the pipefitters are working on the pipe that we are 
litigating. Mr. McCarthy gave the order, and he is also 
here as a witness.’’ * 


16 This suit was still pending at the time of the hearing in this proceeding. 


17On May 17, 1957, the United States District Court for the Eastern Dis- 
trict of Michigan, Southern Division, Civil Action No. 16586, entered an 
Order Granting Temporary Injunction against Local 636 and its Agents 
Kelley and McCarthy. 
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That same morning, Kelley called Dallam and stated 
that ‘‘they were going to go back to work.’’ Kelley also 
called Smith, informed him that the ‘‘Pipefitters would 
install the Westinghouse pipe,’’ and asked what pipe Smith 
wanted installed first. After Smith explained what pip- 
ing he would like to have them work on and the order of 
the work, Kelley ‘‘indicated that would be done.’’ 


18. May 20—AcREEMENT BreTWEEN RESPONDENT 
INTERNATIONAL AND UNITED ENGINEERS 


By prearrangement, United Engineers and Respondent 
International held a meeting on May 20, 1957. Respond- 
ent International was represented by General President 
Schoemann, Assistant General President McCartin, and 
Attorney O’Donoghue; United Engineers was represented 
by President Chance, Vice-President Johnston and Attor- 
ney Layden. As a result of this meeting, the parties exe- 
cuted a Memorandum of Agreement, in which Respondent 
United Association agreed, through its Local 636, to fur- 
nish the men necessary to complete the work on Units 2 
and 3 at River Rouge including the Clement panel boards 
and the prefabricated pipe purchased by Edison from Allis 
Chalmers for Unit No. 3; and United Engineers agreed 
not to request pipefitters from the United Association or 
any of its locals for the St. Clair project nor to request 
any subcontractors on the job to do so, nor to transfer 
pipefitters from River Rouge to St. Clair, until United 
Engineers could assure United Association that Edison 
will abide by the terms and conditions of the agreements 
between United Engineers and United Association. The 
full text of this agreement is set forth in the margin.” 


18 Unirep ENGINEERS AGREED: 


1. That it intends (a) to live up to the terms and conditions of the existing 
collective bargaining agreement between the United Association and the 
National Constructors Association (hereinafter called ‘‘National Construc- 
tors’’) and (b) to be bound by the interpretations of that agreement as set 
out in the stipulation of Mar. 27, 1957, and (c) to the terms and conditions 
of the agreement to be reached in the current negotiation between United 
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The record shows that at all times material herein the 
employees engaged in the fabrication of pipe at Clement 
and Allis Chalmers have been represented by other labor 
organizations than the United Association or its locals. 
Thereafter, Johnston explained the terms of this agree- 
ment to Brown, and instructed him not to call the union 


a 
‘Association ‘and National Constructors (all of which hereinafter to be called 
the ‘‘aforesaid agreements’’). 


2. That at the St. Clair project of Detroit Edison, United Engineers will 
not request ‘pipefitters from United Association or any of its local unions nor 
will United Engineers request any of the subcontractors on the job to do so, 
nor will United Engineers transfer any pipefitters from River Rouge to St. 
Clair, until such time as United Engineers can assure United Association that 
Detroit Edison has agreed that it, as well as United Engineers, will abide 
by the terms and conditions of the aforesaid agreements. 


3. To advise Detroit Edison in writing of its intention to live up to all 
of the terms and conditions of all the aforesaid agreements on any work 
performed for Detroit Edison at any other job site other than at River Rouge 
units 2 and 3. At River units 2 and 3 the agreement is covered by para. 4 
below. 

Unrrep ASSOCIATION AGREED: 


4. That the United Association through its Local No, 636 will furnish the 
men necessary to complete the piping work at units 2 and 3 of the River 
Rouge project of Detroit Edison including the installation of the present 
control boards purchased by Detroit Edison and the prefabricated pipe pur- 
chased from Allis-Chalmers for Detroit Edison. 


5. In the collective bargaining agreement which is now being negotiated 
between the National Constructors Association and the United Association, 
United Engineers will be entitled to no better nor any worse terms and con- 
ditions than any other contractor covered by the National agreement of 
United Association. 


Unrrep ENGINEERS AND UNITED ASSOCIATION MUTUALLY AGREED: 


6. That this agreement is freely and voluntarily made by the parties hereto 
and each recognizes the legitimate objectives and problems of the other and 
mutually pledge themselves as reasonable men to carry out those objectives 
and solve those problems. 

7. That ‘this agreement has been made and executed with the intent of 
carrying out the terms and conditions of the injunction entered by Judge 
Thornton and is not made with any intent to evade or defeat any term or 
provision of that injunction. Fully realizing that the agreement of the 
Union to perform certain work as set forth herein goes beyond the terms 
of the injunction, this agreement is made and entered into with the sincere 
effort on the part of both parties to amicably settle and adjust any and 
all controversies. 
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hall for pipefitters for Edison’s St. Clair and Enrico 
Fermi projects and not to ask any subcontractors to do 
so. Brown, in turn, transmitted these instructions to the 
superintendent at St. Clair and at Monroe, where the 
Enrico Fermi project was located. 

A copy of the agreement was also transmitted to Edi- 
son. As a result of this agreement, Edison cancelled 
United Engineers’ contract at St. Clair by letter dated 
June 11, 1957. 


19. Incwents Invotvinc D1iDuca BrorHers 


DiDuca Brothers of Port Huron, Michigan, had a con- 
tract with Edison for some temporary plumbing work at 
St. Clair. Some work had been performed at St. Clair 
by DiDuca Brothers as early as April 1956. 

In April 1957, Edison called Mr. DiDuca, president of 
DiDuca Brothers, about unloading some feed water heat- 
ers which had arrived at St. Clair, and suggested that Di- 
Duea use six men for the job. At that time, DiDuca had 
completed his work at St. Clair and had no men working 
on the job site. As the unloading of the heaters was pipe- 
fitters’ work and as St. Clair came under the jurisdiction 
of Local 636, it was necessary for DiDuca either to ob- 
tain pipefitters from Local 636 or to get approval from 
Local 636 for the use of pipefitters employed elsewhere 
by DiDuca. Accordingly, DiDuca called McCarthy about 
obtaining these pipefitters. McCarthy stated that he would 
not be able to supply the men because there was a juris- 
dictional dispute on the job, and told DiDuca not to put 
any men on the job until the jurisdictional dispute was 
straightened out. DiDuca reported the results of this con- 
versation to Edison. 

On April 5, Edison called Brown and stated that, inas- 
much as the Union was refusing to let DiDuca unload the 
heaters, United Engineers should call the Union and in- 
sist that the Union man the job in accordance with the 
terms of their national agreement. At that time there 
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were no pipefitters on the St. Clair job doing any kind 
of work. Brown sought Johnston’s advice; Johnston in- 
formed Brown to call Local 636 and tell them to live up to 
their agreement to man the job. Brown thereupon called 
McCarthy and asked him to send some pipefitters to un- 
load the heaters. McCarthy refused to send any men 
until ‘‘you get the jurisdiction straightened out.”? Me- 
Carthy mentioned various disputes concerning jurisdiction 
of work. 

Sometime in May, DiDuca again called McCarthy to 
find out if they were going to supply men for the St. Clair 
job, and asked if ‘‘the job was to go ahead.’’ McCarthy 
replied ‘that ‘‘he couldn’t say anything because the in- 
junction hadn’t been clarified,’? and that when it was, 
McCarthy would call him. In the latter part of May, 
Edison asked DiDuca if he could go to work on the job 
and furnish pipefitters. DiDuca replied that ‘‘we couldn’t 
go on the job’’ because ‘‘we hadn’t gotten any word that 
we could.”? McCarthy never called DiDuca, and no pipe- 
fitters were supplied for the job. 


20. Incwents Invotvine J. W. Partuan Company 


On June 21, 1957, Edison authorized and directed the 
J. W. Partlan Company of Detroit, Michigan, herein called 
Partlan, to proceed with certain plumbing and miscellane- 
ous piping work at St. Clair. By prearrangement, Myles 
Scott, Edison’s field representative, met Mr. Link, presi- 
dent of Partlan, at the construction office of the St. Clair 
power plant on June 23. Scott asked Link if he could get 
some men on the job to move some heaters to the con- 
struction area. This was a job for pipefitters. Link said 
he would bring 5 men to the job on Monday morning; 3 
pipefitters and 2 plumbers. Scott explained about Edison’s 
difficulty in getting pipefitters to work on the St. Clair 
project and about the refusal of the business manager of 
Local 636 to furnish pipefitters to DiDuca Brothers for 
the St. Clair project. Link replied that he would use his 
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own men and go to Local 636 only if more men were re- 
quired. 

On Monday morning, June 24, Link arrived at St. Clair 
with two plumbers. Meanwhile, Alvin McShane, in charge 
of the outside work for Partlan, who had been ill the pre- 
ceding week, first became aware of the work for Edison at 
St. Clair when he arrived in the office Monday morning and 
was informed about it by Bertoncin, secretary-treasurer 
for Partlan. McShane told Bartoncin that he had heard 
that there was a jurisdictional dispute at St. Clair involv- 
ing plumbers. In keeping with Partlan’s policy of not 
doing any work on a job where a jurisdictional dispute was 
involved, Bertoncin called Link by telephone and reached 
him just as he arrived at the St. Clair job site. Bertoncin 
told Link that there was a jurisdictional dispute at the 
project and not to start the men to work until they could 
find out what the dispute was about. Link turned to the 
two men with him and said, ‘‘You boys can’t go to work.”’ 

Later in the day, McShane, Bertoncin and Link met with 


McCarthy in the latter’s office. McCarthy told them that 
there were jurisdictional disputes at the St. Clair projects 
and mentioned several. McCarthy made it clear that 
Partlan should not assign any pipefitter there. As of the 
close of the hearing in this proceeding, Partlan had not 
performed any work at the St. Clair project. 


B. Conclusions with respect to conduct constituting 
a violation of Section 8(b)(4)(A) 


1. Tae Srarus or McCarruy anp KELLEY 


At all times material herein, United Engineers and 
Respondent International had a written collective bargain- 
ing agreement under which Respondent International is 
recognized as the sole and exclusive bargaining representa- 
tive for all journeymen pipefitters and apprentices, and all 
pipefitting work is to be performed by journeymen pipe- 
fitters and apprentices who are members of the Respondent 
International, including foremen. It is apparent from the 
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terms of the agreement and the events which transpired in 
connection with the Westinghouse pipe, that the agreement 
is administered in the first instance by agents of the Local 
Union in the territory where United Engineers is perform- 
ing the work, in this case Local 636, and in the second 
instance ‘by agents of Respondent International. Under the 
Fabrication Clause in effect at all times material herein 
(Section III. A. 5, supra), ‘‘it is understood by the Parties 
of this Agreement,’’ that where pipe of 214 inches and over 
in diameter is fabricated away from the job site, the 
fabrication must be performed in the plant of an employer, 
‘employing Journeymen of the United Association at the 
prevailing building construction wage rates in effect 
wherever the employer’s plant may be located.’’ The reser- 
vation paragraph of the fabrication Clause gives the 
‘‘Local Unions of the United Association’? the right to 
refuse to handle, erect or install prefabricated pipe sent to 
the job which has not been fabricated in accordance with 
the above terms. 

At all times material herein, McCarthy, a respondent 
herein, was and is business manager of Local 636 and, 
under the terms of the constitution of the Respondent In- 
ternational, was and is an officer of the Local. At all times 
material herein, Bill Kelley, a respondent herein, was and 
is general piping foreman of United Engineers and presi- 
dent of Local 636. The following are some of the relevant 
provisions of the Constitution and bylaws of the Respond- 
ent United Association: 


It shall be the duty of every Local Union, District 
Council, and members of the United Association to 
make it generally known to the entire membership of 
the United Association, that all piping, pipe fittings, 
fixtures and equipment fabricated and processed in a 
plant, shop or establishment away from the job site 
shall be prepared by only members of the United As- 
sociation and shall be installed by U. A. members. 
(See. 11 (i)). 


* * * bad * * 7 * * 
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It is his [the Business Manager’s] solemn duty and 
obligation to vigilantly protect the trade jurisdiction 
of the United Association in the plumbing and pipe- 
fitting industry of his locality; also to compel em- 
ployers to observe and respect collective bargaining 
agreements... (Sec. 101). 

* * * * * * * * * 
He [the President of the Local] shall have general 
supervisory control over all matters pertaining to the 
welfare of the Local Union (Sec. 99). 


The ritual of the United Association, proscribed by its 
Constitution, requires each member of a Local Union to 
take an oath whereby he promises and pledges that he is 
familiar with, subscribes to, and agrees to remain loyal and 
true to and to be bound by, the provisions and requirements 
of the Constitution of the United Association (p. 132). The 
Constitution further requires each officer of a Local Union 
to take an additional oath whereby he further pledges and 
promises that he is familiar with the provisions and re- 
quirements of the Constitution and bylaws of the United 
Association and will, to the best of his ability, perform the 
duties of his office, as laid down in the Constitution and 
bylaws of the United Association (Sec. 126): The Constitu- 
tion also provides for the removal of an officer of a Local 
Union ‘‘for just cause,’’ upon charges preferred by any 
member of the United Association having personal knowl- 
edge of the offense (Sec. 127), and for the finding, suspen- 
sion or expulsion of any member of the United Association 
who breaks his obligation to the United Association or any 
of its Locals, upon charges preferred by any member 
having personal knowledge of the offense (Secs. 212 and 
213). The general president of the United Association is 
also empowered to suspend any Local Union for violations 
of the laws and Constitution of the United Association 
(See. 89). 

McCarthy’s participation in the events previously de- 
scribed, and his instructions to Kelley in connection with 
the installation of the Clement panel boards and the West- 


inghouse pipe, as hereinafter detailed, make it clear that he 
was acting to implement the rules set forth in the Constitu- 
tion of the United Association and his obligations in con- 
nection with the administration of the contract between 
United Engineers and United Association. In view of 
such conduct, the relevant provisions of United Associa- 
tion’s Constitution and bylaws hereinabove mentioned, and 
the contract between United Association and United Engi- 
neers, I find upon the basis of the entire record that, in 
dealing with these issues, McCarthy was acting as an agent, 
within the meaning of Section 2(13) of the Act, both of his 
direct empolyer, Respondent Local 636, and of Respondent 
United Association.” 

Kelley jis the general piping foreman with approximately 
18 piping foremen under his supervision, all required to be 
members of Local 636. Through these foremen, Kelley is 
charged with the detailed supervision of the pipefitters in 
the handling and erection of the pipe. It is clear, and I find, 
that Kelley is a supervisor within the meaning of the Act. 

Kelley’s obligations as a member and officer of Local 636 
are prescribed in the Constitution and bylaws of the United 
Association, as previously set forth. That he acted in fur- 
therance of these obligations in connection with the issue 
of the Westinghouse pipe is apparent from the record. 
Moreover, McCarthy testified that Kelley takes instruc- 
tions from McCarthy in matters involving the Local. Thus, 
as previously found, early in January 1957, when McCarthy 
gave his clearance for the installation of the Clement panel 
boards, Kelley informed Construction Manager Brown the 
very next day that McCarthy had been in touch with him 
and that ‘‘we are all set on the panel boards.’’? When the 
carloads of Westinghouse pipe arrived on January 21, 
Kelley immediately informed McCarthy about it that eve- 
ning. On January 22, when Smith, erector for Westing- 
house, asked Kelley why the pipe was not being unloaded, 


19 Local 1976, United Brotherhood of Carpenters and Joiners of America, 
AFL, et al. (Sand Door and Plywood Co.), 113 NLRB 1210, 1213, 1229, enf’d 
241 F.2d 147 (C.A. 9). 
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Kelley replied by reading the reservation paragraph of the 
Fabrication Clause in the contract between the United As- 
sociation and United Engineers, and informed Smith that 
the members of the Local had been discussing prefabricated 
piping at a previous meeting. It was at the suggestion of 
Bradshaw, an organizer and officer of the International, 
that Kelley was called into the meeting between McCarthy, 
Bradshaw, Brown and Oleksiak on January 24. At this 
meeting the position of the United Association and the 
Local not to handle the Westinghouse pipe or the Clement 
boards was made clear. It was Kelley who arranged 
the threeway telephone conversation between McCarthy, 
Oleksiak and Kelley on January 30, at which time Me- 
Carthy informed Oleksiak of what work the pipefitters 
would perform, as outlined by McCartin to Johnston the 
preceding day. Kelley then instructed Foreman Stolliker 
to perform the work which McCarthy had indicated in the 
threeway telephone conversation that the pipefitters would 
perform. On March 12, when Brown told Kelley to start 
work on the Westinghouse pipe that day, Kelley replied 
that he would first have to call the union hall. Kelley then 
telephoned to McCarthy in Washington, D. C. and after 
relating Brown’s instructions, asked what he should do. 
When McCarthy told Kelley that there had been no settle- 
ment of the issue involving the Westinghouse pipe and that 
nothing should be done until a meeting had been held be- 
tween United Engineers and United Association in Wash- 
ington, Kelley refused to comply with Brown’s instructions 
even if he were to be discharged. When Foremen Stolliker 
and Morgan refused to comply with Brown’s identical in- 
structions, stated in Kelley’s presence, Kelley told Stol- 
liker and Morgan that they did not have to give any reasons 
but merely to state that it would be done in the future. 
Finally, on May 9, when Attorney O’Donoghue announced 
in the Federal District Court that McCarthy had given the 
orders for the pipefitters to work on the disputed pipe, it 
was Kelley who called General Superintendent Dallam that 
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same morning and announced that the ‘‘pipefitters would 
install the Westinghouse pipe.’’ 

The record leaves no doubt that when the responsibilities 
flowing from Kelley’s relationship to Local 636 and the 
United Association ran counter to the duty he owed his 
employer, United Engineers, to have the pipefitters work 
on the Westinghouse pipe, he gave primary importance to 
his union obligations. It is therefore clear, under all the 
circumstances, that, with regard to the Westinghouse pipe, 
Kelley, like Foreman Steinart in the Sand Door case” 
and Foreman Trustworthy in the Booher Lumber Co. 
case ** was acting not as a representative of management 
but as an instrumentality of the Respondents through 
whom the Constitution and bylaws could be enforced. Upon 
the entire record considered as a whole, I find that in deal- 
ing with the issue of the installation of the Westinghouse 
pipe, Kelley was carrying out union rules, in accord with 
his union obligations and upon the instructions of Business 
Manager McCarthy, and that he was therefore an agent 
within the meaning of Section 2(13) of the Act of each of 
the three Respondents, United Association, Local 636, and 
Business Manager Tim McCarthy. 


2. InDUCEMENT oR ENCOURAGEMENT BY KELLEY 


As previously found, on March 12, Dallam, general 
superintendent for United Engineers over the River Rouge 
project, told Foremen Morgan and Stolliker, who were both 
in Kelley’s office at the time, that he wanted them to start 
erecting the Westinghouse pipe and detailed the specific 
work to be done. Hach refused. The implication of Mor- 
gan‘s' reason was that the pipe was prefabricated; while 
Stolliker indicated that it was because it was Westinghouse 


20 Local 1976, United Brotherhood of Carpenters and Joiners of America, 
AFL, et al. (Sand Door and Plywood Co.), 113 NLEB 1210, 1213 enf’d 241 
F.2d 147, 156 C.A. 9). 


21 Local 1016, United Brotherhood of Carpenters $ Joiners of America, 
AFIKCIO, et al. (Booher Lumber Co., Inc.), 117 NLEB No. 210 (pp. 7-8). 
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pipe. Each indicated that he would install the pipe, as 
requested by Dallam, if he were requested to do so by the 
Union. Kelley, who was present throughout this incident, 
remained silent until Morgan and Stolliker indicated that 
they would erect the pipe if instructed to do so by the 
Union. At that point, Kelley told them that ‘‘you don’t 
have to give him any reasons. You can just say it will be 
done in the near future.’’ 

Stolliker worked with a crew of about 12 pipefitters in 
the turbine room. Morgan worked in the yard, presumably 
with a crew. Pipefitters are skilled craftsmen. Stolliker 
and Morgan were under the supervision of Kelley who, in 
turn, was under the supervision of Gene Weiss, piping 
superintendent. Although Stolliker and Morgan bore the 
title of foremen, there is no showing that either possessed 
the authority to perform any of the functions required to 
constitute them as supervisors within the meaning of Sec- 
tion 2(11) of the Act. Accordingly, I find that they are not 
supervisors within the meaning of the Act. 

As members of Local 636, Stolliker and Morgan were 
obligated to be familiar with, and to be loyal to and bound 
by, the provisions and requirements of the Constitution of 
the United Association, including the requirement that 
piping fabricated in a plant away from the job site ‘‘shall 
be prepared by only members of the United Association,”’ 
and the penalty of a fine, suspension or expulsion for 
breaking their obligation. The issue of prefabricated pipe 
had been discussed at an earlier union meeting. They knew 
that Kelley was president of their Local and also the gen- 
eral piping foreman from whom they normally took in- 
structions. They also knew that it was a most unusual 
procedure for such instructions to be given to them by 
Dallam, rather than by Kelley. Under the circumstances, 
Kelley’s failure to confirm Dallam’s instructions could not 
help but indicate to them that Kelley was not in favor of 
having the work done. That Kelley was acting in this 
respect in his capacity as president of Local 636, was also 
apparent to them from his failure to tell them to do the 
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work after they indicated that they would do it if instructed 
by the Union. For Kelley represented the Union to them. 
Finally, implicit in Kelley’s advice that they did not have 
to give any reason but need only say that they would do it 
in the near future, as an affirmative direction not to do the 
work at that time. Since Kelley’s position was contrary to 
that of his superior, it was equally clear that such direction 
was being given by Kelley in his union capacity. 

On March 13, Kelley accompanied Dallam on a tour of 
the plant during which Dallam told approximately 80 pipe- 
fitters, individually, that he wanted them to erect the West- 
inghouse pipe and asked if they would do it, as previously 
found. Each pipefitter replied, in effect, that he would not 
do the work unless instructed to do so by the Union or his 
foreman. To the pipefitters, Kelley stood in the position 
of their foreman and their union. Under these circum- 
stances, and in view of the unusual situation whereby 
Dallam rather than Kelley, was asking them to do the work, 
Kelley’s silence could not help but indicate that his position 
was opposed to that of Dallam’s. Since it was obvious that 
Kelley would not be defying his superiors in this manner 
in his capacity as a management representative, it was 
equally clear to them that Kelley was acting in his union 
eapacity. As in the case of the incident of the preceding 
day, I find that, under all the circumstances, Kelley’s con- 
duct during the polling episode indicated to the men that 
Kelley, acting in his union capacity, was unwilling to have 
them work on the Westinghouse pipe, and ‘‘was certainly 
no more subtle than ‘a nod or a wink.’ ’’* 

Respondents’ contention in their brief that Dallam’s 
statements did not constitute a request to perform the work 
because made upon the advice of counsel, is clearly without 
merit. The fact remains that Dallam made it clear to the 
men that he wanted them to perform the work, and they 
refused. Moreover, Dallam, who was a very credible wit- 
ness, emphatically testified that he did in fact want the 


22 Booher Lumber Co. case supra, at p. 9, fn. 9. 
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work done and that otherwise he would not have under- 
taken such a disagreeable chore. Moreover, he further 
credibly testified that if he had not been instructed by 
Brown to order the men to do the work at that time, he 
would have undertaken to do so of his own accord because 
‘at that time we were considerably behind our schedule.’’ 
Nor is there any merit to Respondents’ further contention 
that there was no inducement to concerted action because in 
conducting the poll Dallam spoke to the pipefitters indi- 
vidually rather than as a group. The Board has held, under 
similar circumstances, that it would be manifestly unreal- 
istic to view each incident in isolation but that the total 
pattern of Respondents’ conduct must be taken into con- 
sideration.» As Dallam testified, ‘‘as the word spreads 
ahead of a trip like ours the boys know what the answers 
are, and they stick pretty well to the form.’’ Viewing the 
total activities, I am convinced and find that Kelley’s con- 
duct was aimed at inducing all the pipefitters to take the 
same kind of action, that is, to refuse to work on the West- 
inghouse pipe. 

Upon the basis of the entire record, and in view of the 
provisions of United Association’s Constitution and by- 
laws previously set forth, I find that Kelley’s conduct on 
March 12 and 13, 1957, described above, constituted in- 
ducement or encouragement within the meaning of Section 


8(b) (4) (A). 


8. ResponpENTS’ UNLAWFUL OBJECTIVES 


Respondents contend that they had no unlawful objec- 
tive but that this was merely a primary dispute with 
United Engineers arising out of the latter’s violation of 
the Fabrication Clause of the contract under which Re- 
spondent International and its affiliated Local Unions were 
granted the right to perform all fabrication of pipe on 


23 Direct Transit Lines, 92 NLRB 1715, 1721; United Brotherhood of Car- 
penters g Joiners of America, et al. (Wadsworth Building Co.), 81 NLRB 
802, 818, enf’d. 184 F.2d 60 (C.A. 10); Amalgamated Meat Cutters etc. Vv. 
N.L.R.B., 237 F.2d 20, 24 (C.A. D.C.). 
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any job undertaken by United Engineers. However, the 
fact remains that the target of Respondents’ conduct was 
the use of pipe fabricated by non-UA members and that 
United Engineers, as well as Edison, were the innocent 
victims of this course. The Westinghouse pipe was fabri- 
cated by employees who were neither members of, nor 
represented by, any Local of the United Association. Thus, 
on the morning of January 22, 1957, McCarthy told Brown 
that they were ‘‘in serious trouble,’”? that some pipe had 
just arrived on the job ‘‘that we don’t like’’ because ‘‘it 
wasn’t fabricated in a UA shop,”’ and that he had “‘orders 
from Washington not to handle the pipe’’ for that reason. 
That afternoon when Smith asked Kelley why the West- 
inghouse pipe was not being unloaded, Kelley read the 
reservation paragraph of the Fabrication Clause in the 
contract to the effect that the pipefitters could refuse to 
handle prefabricated pipe which was not fabricated by 
members. of the United Association receiving the prevail- 
ing building construction rates. Kelley also told Smith 
that the members had discussed the matter of prefabri- 
cated pipe at a previous union meeting. At the meeting 
of January 24, International Organizer Bradshaw, an 
officer of the United Association according to its Constitu- 
tion, told Brown that the pipefitters would not erect the 
Westinghouse pipe because it ‘‘was fabricated in a shop 
not manned by our people.’? That Respondents were not 
solely concerned with any contract violations as such, is 
also apparent from the fact that they would not agree to 
permit the resumption of work on the hydrogen control 
pipe, which had arrived in straight lengths, with all proc- 
essing and fabrication still to be done at the job site ex- 
actly as set forth in the contract. Nor had there ever been 
any prior claims of a contract violation with respect to the 
installation of prefabricated pipe at Units 1, 2, 3 and 4 
at St. Clair, although about 9 percent of the prefabricated 
pipe installed at each of those units was piping under 214 
inches in diameter, and the piping of larger diameter was 
in some instances prefabricated in a non-UA shop. 
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Furthermore, United Engineers made it perfectly clear 
to Respondents, to no avail, that United Engineers itself 
made no purchases and had no control over where the 
pipe was to be purchased by Edison. United Engineers 
was thus a neutral party in this respect. It could not 
resolve the dispute by purchasing pipe from a United As- 
sociation shop. It could resolve the dispute only by not 
handling or using the Westinghouse pipe purchased by 
Edison, by prevailing upon Edison to purchase piping 
fabricated in a United Association shop, or by ceasing to 
do business with Edison. Thus, in this situation, United 
Engineers in reality occupied the status of a secondary 
employer and Westinghouse occupied the status of a 
primary employer. And it is clear that at least one of 
the objects of Respondents’ conduct was to force or require 
United Engineers to cease handling or using a product of 
Westinghouse because that product was not fabricated by 
employees represented by a Local of United Association. 
Although no active dispute existed between Respondents 
and Westinghouse, such conduct has nevertheless been 
held by the Board and the Courts to constitute a secondary 
boycott of the type proscribed by Section 8(b)(4)(A) of 
the Act.” 

Moreover, the record establishes the existence of still 
other objects of the Respondents’ conduct which fall within 
the interdiction of Section 8(b)(4)(A). Thus, Bradshaw 
made it perfectly clear at the meeting of January 24 that 
the Westinghouse pipe was a minor issue and that Re- 
spondents were really concerned about Edison’s purchas- 
ing policy for St. Clair Units Nos. 5 and 6 and the fact 
that Edison was seeking bids for the power piping from 


24 Washington-Oregon Shingle Weavers’ District Council, et al. (Sound 
Shingle Co.), 101 NLRB 1159, enf’d. 211 F.2d 149, 152 (C.A. 10); The 
Sand Door and Plywood Co. case, supra; Booher Lumber Co. case, supra; 
Glaziers Union, Local No. 27, et al. (Joliet Contractors Association), 99 NLRB 
1391, 1395, 1415, enf’d. 202 F.2d 606, 610 (C.A. 7). 
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a contractor which did not have a contract with United 
Association and hence was not regarded as a ‘‘fair shop.’’ 
Bradshaw indicated that the issue concerning the Westing- 
house pipe could be settled if United Engineers would give 
the Respondents some assurance that Edison would pur- 
chase the piping for the St. Clair units from a ‘‘fair shop.”’ 
When United Engineers pointed out that it did not and 
could not control Edison’s purchases and was therefore 
in no position to give or obtain such assurances, Bradshaw 
replied that that was the situation and that Respondents 
would not handle the Westinghouse pipe or the Clement 
boards until the situation at St. Clair was cleared up. Any 
further doubt as to Respondents’ objectives in this respect 
is completely dispelled by the Memorandum of Agreement 
of May 21, 1957, in which United Association agreed 
through its Local 636 to furnish men necessary to com- 
plete the piping work at River Rouge Units 2 and 3, and 
United Engineers agreed not to request pipefitters for, 
or to transfer pipefitters to, Edison’s St. Clair project 
until it could assure United Association that Edison would 
abide by the terms of the agreement requiring prefabri- 
cated pipe to be fabricated in a United Association shop. 
The inevitable result of United Engineers’ failure to ob- 
tain such assurance would be a cessation of business be- 
tween United Engineers and Edison. 

It is thus clear from the foregoing that a further ob- 
jective of Respondents’ conduct was to force or require 
Edison to cease doing business with Westinghouse and 
with any othe person or company which did not 
have a contract with United Association. Under Section 
8(b)(4)(A), it is not necessary that the employer or per- 
son whom the labor organizations seek to force to cease 
doing business with any other person be the employer 
of the employees who have been inducted or encouraged 
to engage in a work stoppage for that purpose."> More- 
over, it is also obvious that an alternative objective of 


25 The Sand Door and Plywood Co. case, supra, 113 NLRB at p. 1214. 
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Respondents’ conduct was to force or require United 
Engineers to cease doing business with Edison, an objec- 
tive which was ultimately accomplished when Edison ean- 
celled United Engineers’ contract for Units Nos. 5 and 6 
at St. Clair because of the May 21 Memorandum of Agree- 
ment. Accordingly, I find that additional objects of Re- 
spondents’ conduct, proscribed by Section 8(b)(4)(A) of 
the Act, was to force or require Edison to cease doing 
business with Westinghouse and with any other person 
who did not have a contract with United Association or 
to force or require United Engineers to cease doing busi- 
ness with Edison. 


4. Tue Conrractr Urcep as A DEFENSE BY RESPONDENTS 


The Respondents contend that the Fabrication Clause 
then in effect, set forth in full in Section III A. 5, supra, 
renders lawful any of Respondents’ conduct which might 
otherwise be violative of Section 8(b)(4)(A). The charg- 
ing parties and the General Counsel contend that the 
Fabrication Clause was intended by the contracting par- 
ties to apply only to a situation where the United Engi- 
neers has full control over the purchase of the piping and 
hence was not applicable to the instant case; that, in any 
event, the Fabrication Clause is tantamount to a ‘‘hot 
cargo’’ clause which has been held by the Board to be no 
defense to conduct otherwise proscribed by Section 
8(b)(4)(A); and that the Fabrication clause is contrary 
to public policy and void. 

While I have grave doubts that the Fabrication Clause 
was in fact intended by the contracting parties to apply 


26 This clause, which is entitled ‘‘Erection,’’ provides in substance that all 
pipe work must be performed by journeymen members of the United Associa- 
tion; that if pipe 2%4 inches and over in diameter is fabricated off the job 
site, it is to be fabricated by an employer employing journeymen of the 
United Association; and that the Local Unions of the United Association 
reserve the right to refuse to handle fabricated materials sent to the job 
site that have not been fabricated by members of the United Association 
receiving the prevailing building construction wage rates in the area. 
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to the type of situation present in the instance case, I 
find it unnecessary to, and hence do not, resolve this issue 
in view of my findings that Respondents’ defense is with- 
out merit. Respondents contend that a distinction should 
be made between the Fabrication Clause and a ‘‘hot cargo”’ 
clause; that the Fabrication Clause is a ‘“‘work jurisdic- 
tion’? or ‘‘job protection” clause and is analagous to a 
clause restricting an employer’s right to subcontract the 
work. I note that Article XV of the 1956 agreement with 
United Association, in effect at all material times except 
for the Fabrication Clause,” contains a specific clause, en- 
titled ‘‘Subcontractor,’’ in which the ‘‘Employer agrees 
not to sublet or contract out any work covered herein un- 
less the contractor to whom the work is sublet is in agree- 
ment either with the Union or any of its Local Unions.’’ 
It is thus apparent that the Fabrication Clause was not 
intended’ as a restriction on United Engineers’ right to 
subcontract, as that purpose was already accomplished by 
another clause. | In any event, the Fabrication Clause, in 
my opinion, is tantamount to a ‘hot’? pipe clause. Any 
pipe not fabricated by United Association members is, in 
effect, declared to be ‘‘hot’’ and the pipefitters reserved 
the right not to handle it for that reason. However, the 
clause may be designated, the principles enunciated by the 
Board in those cases where a ‘‘hot cargo’’ clause was in- 
volved are equally applicable here.” Accordingly, I find 
that while the Act does not forbid the execution of the 


27 The fabrication clause contained in the 1947 agreement continued to be 
in effect at all times material herein. 


28 The Sand Door ease, supra; General Drivers, Chauffeurs, Warehousemen 
and Helpers Union, Local 886, et al. (American Iron § Machine Works), 
115 NLRE 800; Milk Drivers and Dairy Employees Local Union No. 338, 
et al. (Crowley’s Milk), 116 NLRB 1408. Although the American Iron § 
Machine Works and Crowley’s Milk cases have been reversed by the Courts 
of Appeals for the District of Columbia and the Second Circuit, respec- 
tively, the Board has not accepted these decisions as final but has petitioned 
the Supreme Court for writs of certiorari. Consequently, until the Supreme 
Court rules to the contrary, the Board’s decisions in these cases remain bind- 
ing upon me. 
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Fabrication Clause in question nor the Respondents’ en- 
forcement thereof by appeals to United Engineers to honor 
its contract, Section 8(b)(4)(A) does preclude enforce- 
ment of this clause by appeals to employees for a pro- 
scribed object. And this is so even though United Engi- 
neers finally acquiesced in Respondents’ demands that the 
employees refuse to handle the prefabricated pipe in ques- 
tion.” 


5. Lrasrurry or THE NamMED RESPONDENTS 


As Kelley participated directly in the unlawful con- 
duct, there is no question as to his responsibility for the 
violation herein found. As Kelley was also the agent 
of Local 636 and the United Association, as previously 
found, there is likewise no question as to the liability of 
Respondents Local 636 and the International for the un- 
fair labor practices found. I have also found that in in- 
ducing or encouraging the employees of United Engineers 
not to handle the Westinghouse pipe, Kelley was also 
acting as the agent and pursuant to the orders of Business 
Manager McCarthy rendered in his capacity as an agent 
of the Local and the International. Hence, McCarthy, 
was also liable for the unlawful conduct in his capacity 
as an agent of the two labor organizations. 

I find, therefore, that all named Respondents violated 
Section 8(b)(4)(A) of the Act by inducing or encourag- 
ing the employees of United Engineers to engage in a 
concerted refusal in the course of their employment to 
handle or work on Westinghouse pipe with the object of 
forcing or requiring United Engineers to cease using or 


291 find no merit in Respondents’ further contention that Edison and 
Westinghouse were not persons wholly unconcerned in the dispute and there- 
fore not entitled to protection under the philosophy underlying the ‘‘ally 
doctrine.’’ That doctrine is clearly inapplicable to the instant situation, as 
is readily apparent from the decisions in which the Board has applied it. 
Irwin-Lyons Lumber Co., 87 NLEB 54; United Brotherhood of Carpenters 
and Joiners of America, AFL-CIO, et al. (J. G. Roy and Sons Company), 
118 NLRB No. 24. 
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handling pipe prefabricated by Westinghouse, forcing or 
requiring Edison to cease doing business with Westing- 
house or with any other person who did not have a con- 
tract with United Association or its affiliated Locals, or 
forcing or requiring United Engineers to cease doing busi- 
ness with Edison. 


C. Conclusions With Respect to Other Alleged Violations 


The complaint, as amended, further alleges that Re- 
spondents also violated the Act with respect to the em- 
ployees of DiDuca Brothers, Inc., General Electric Corpo- 
ration, Allis-Chalmers Manufacturing Company, Spitzley 
Plumbing and Heating Company of Detroit, Babcock and 
Wilcox, Clement Electric Company and Crane Company. 
‘As there is no evidence in the record to support these al- 
legations, I will recommend their dismissal. 

The complaint, as amended, also alleges a violation with 
respect to employees of United Engineers at Edison’s 
projects at St. Clair and Monroe, Michigan. The record 
shows that at all times material herein, there were no 
pipefitters employed by United Engineers at these proj- 
ects. The record does show, as previously found, that 
Respondents took the position that they would refuse to 
furnish pipefitters for St. Clair and for the Enrico Fermi 
project at Monroe, even if requested, until United Engi- 
neers assured Respondents that the piping for St. Clair 
would be fabricated in a ‘‘fair shop,’’ that is, in a shop 
under contract with the United Association. It is also 
apparent from the record, as admitted by McCarthy, that 
Respondents’ position was the same with respect to any 
other contractor employed by Edison on these projects. 
The record further shows that on March 13, Local 636 
refused Brown’s request for 12 pipefitters and a foreman 


30 find it unnecessary to determine whether any other conduct of Re- 
spondents, except that discussed in the following section, also constituted 
unlawful inducement and encouragement of employees for a proscribed objec- 
tive because findings of a further violation, even if made, would not in any 
event affect the Order which is hereinafter recommended. 
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for the River Rouge Unit No. 2, because of the dispute 
over the Westinghouse pipe. In addition, as previously 
found, Local 636 refused to furnish men to DiDuca 
Brothers and to J. W. Partlan Company for work at the 
St. Clair job site on the asserted ground that some juris- 
dictional disputes existed there. It is the theory of the 
General Counsel and the charging parties that these re- 
fusals to furnish pipefitters for work on Edison’s projects, 
as well as the May 20 Memorandum of Agreement in which 
United Engineers agreed not to transfer pipefitters from 
River Rouge to St. Clair nor to ask for pipefitters for 
the St. Clair or Monroe projects, constituted a form of 
strike or unlawful inducement or encouragement of em- 
ployees violative of the Act. 

Local 636 has jurisdiction over Detroit and the sur- 
rounding area. It furnishes pipefitters, upon request, to 
contractors performing work in this territory in accord- 
ance with the terms of the national agreement to which 
such contractors may be a party. I agree with the posi- 
tion of the Respondents, cogently set forth in their brief, 
that no violation can be predicated on Respondents’ re- 
fusal to furnish or refer pipefitters, because no employ- 
ment relationship had yet been established between the 
United Engineers and the other contractors, on the one 
hand, and the men who were not referred, on the other 
hand. United Marine Division, Local 333 (New York 
Shipping Association), 107 NLRB 686, 709, relied on by 
the General Counsel and the charging parties, is not ap- 
posite to the situation presented here. That case dealt 
with the shipping industry where longshoremen functioned 
as part of steady gangs or were regular workers at piers 
and hence were found by the Board to be employees al- 
though all of them would not have been selected for work 
each day under the ‘‘shape-up’’ system peculiar to that 
industry.™ 


31 See also Local 1422, ILA, Independent, et al. (Charleston Stevedoring 
Company, Inc.), 118 NLRB 109. 
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The situation in the present case is controlled by Gla- 
ziers’ Union Local No. 27, et al (Joliet Contractors Asso- 
ciation), 107 NLRB 1391, 1392-1394, where the Board held 
that the Union’s refusal to furnish glaziers to member- 
employers of the Joliet Contractors Association consti- 
tuted neither a strike nor inducement or encouragement 
of employees ‘‘in the course of their employment.’’ Thus 
the Board stated, ‘‘men cannot quit before they are hired; 
they cannot work before they start ... We cannot construe 
“¢in the course of their employment’’ to include employ- 
ment by several unrelated employers for varying periods, 
with no continuity or assurance of renewal at any definite 
period or'time.’’ In affirming the Board’s findings in this 
respect, the Court of Appeals for the Seventh Circuit 
stated (202 F.2d 606, 609) : 


... We also agree with the Board that the mere refusal 
on the part of the Union to permit its members to work 
on a job where preglazed sash is used, or a concerted 
refusal on the part of the employees to do so, does not 


come within the condemnation of the statute. This is 
so because the plain language limits the activities to 
‘cemployees .. . in the course of their employment.”’ 
We agree with the view that employees cannot be on a 
strike or engaged in a refusal ‘‘in the course of their 
employment’’ prior to the establishment of any em- 
ployer-employee relationship. If Congress had in- 
tended to proscribe the refusal to accept employment, 
either individually or in concert, it no doubt would 
have employed language appropriate to accomplish 
such purpose. We suspect that Congress deliberately 
refrained from so doing in order to escape a serious 
constitutional challenge. At any rate, we would doubt 
the power of Congress to make the refusal to work an 
unfair labor practice. So far as we are aware, people 
have a right either as individuals or groups to refuse 
to work for any reason which they may regard as suffi- 
cient or for no reason. It is only after the employer- 
employee relationship has been established that Con- 
gress has prescribed a code of conduct for both em- 
ployer and employee in which it has specifically desig- 
nated that which constitutes an unfair labor practice 
on the part of the parties respectively. 
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I will accordingly recommend the dismissal of the com- 
plaint in so far as it alleges a violation based on Respond- 
ents’ conduct in refusing to furnish or refer men to any 
of Edison’s projects. 


TV. Tue Errect or THE Unrar Lapor 
Practices Upon CoMMERCE 


The activities of the Respondents set forth in Section 
III, above, occurring in connection with the operations of 
the employers set forth in Section I, above, have a close, 
intimate, and substantial relation to trade, traffic, and 
commerce among the several States, and tend to lead to 
labor disputes burdening commerce and the free flow of 
commerce. 

V. Tue Remepy 


Having found that the Respondents have engaged in 
conduct violative of Section 8(b)(4)(A) of the Act, I will 
recommend that they cease and desist therefrom and take 
certain affirmative action designed to effectuate the policies 
of the Act. 

It is apparent from the record that Local 636 and the 
United Association are the main source of supply of jour- 
neymen pipefitters and apprentices in the area over which 
Local 636 has jurisdiction. It is also apparent from the 
record that Respondents’ target was the use of pipe fabri- 
cated by employees who were not members of or repre- 
sented by the United Association or one of its Locals, and 
that all persons who used, bought or sold such prefabri- 
cated pipe were the intended victims of Respondents’ 
course. As previously found, Edison has already ordered 
the turbine generator for St. Clair Unit No. 6 from West- 
inghouse; and for the Enrico Fermi project, from Allis- 
Chalmers. The employees who fabricate the pipe for West- 
inghouse and Allis-Chalmers are represented by Locals 
which are not affiliated with United Association. Although 
Edison has cancelled its contract with United Engineers 
for St. Clair, any other contractor hired by Edison will 
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have to look to the United Association and Local 636 for 
its main source of pipefitters and will presumably be in 
the same position as United Engineers was with respect 
to the use of prefabricated pipe. Under all the circum- 
stances, and in view of the incidents involving Crane pipe 
and the Monroe panel boards, Respondents’ refusal to 
furnish pipefitters for River Rouge, Respondents’ an- 
nounced intention not to furnish pipefitters to any con- 
tractor who did not comply with the fabrication clause of 
its contract, including those at Edison’s St. Clair and 
Enrico Fermi projects, and Respondents’ pressures upon 
United Engineers to get Edison to purchase its power 
piping from a ‘‘fair shop’’ (that is, a shop under contract 
with United Association or one of its Locals), I am con- 
vinced that the record discloses a danger that Respondents’ 
unlawful conduct may be extended to employees of other 
employers than those immediately involved in this case. 
I therefore find, in agreement with the General Counsel 
and the Charging Parties, that it is necessary in order 
to effectuate the policies of the Act to recommend a cease 
and desist provision sufficiently broad to meet this situa- 
tion. 

The Charging Parties also contend that the Recom- 
mended Order should contain a provision requiring United 
Association and Local 636 to honor all requests for pipe- 
fitters which may be made by any employer under contract 
with them, and that the United Association and Local 636 
should be ordered to instruct all its members and all em- 
ployees represented by them, who are employed on Edi- 
son’s construction projects, that they are not to strike or 
otherwise engage in a concerted refusal to perform serv- 
ices in the course of their employment for a proscribed 
object. Like the Respondents, I have grave doubts as to 
the power of the Board to issue such an order.* In any 


32 Joliet | Contractors Association case, supra. See also International 
Brotherhood of Teamsters, Chauffeurs, Warchousemen § Helpers of America, 
et al. (Clark Bros. Transfer Company), 116 NLRB 1891, 1893, 1913, where 
the Board reversed the Trial Examiner’s Recommended Order, directing the 
Union to request its members and other employees represented by it to cease 
refusing to handle the freight of certain employers. 
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event, I am of the opinion that the Order herein recom- 
mended is adequate to effectuate the policies of the Act. 

Upon the basis of the foregoing findings of fact and 
upon the entire record in the case, I make the following: 


Concuusions oF Law 


1. Local No. 636 of the United Association of Journey- 
men and Apprentices of the Plumbing and Pipe Fitting 
Industry of the United States and Canada, AFL-CIO, and 
United Association of Journeymen and Apprentices of the 
Plumbing and Pipe Fitting Industry of the United States 
and Canada, AFL-CIO are labor organizations within the 
meaning of Section 2(5) of the Act. 


2. The above-named labor organizations and their agents, 
including Tim McCarthy and William B. Kelley, have en- 
gaged in unfair labor practices within the meaning of Sec- 
tion 8(b)(4)(A) of the Act by inducing or encouraging 
the employees of United Engineers and Constructors, Inc. 
to engage in a concerted refusal in the course of their 
employment to handle or work on Westinghouse pipe with 
the object of forcing or requiring United Engineers to 
cease using or handling pipe prefabricated by Westing- 
house Electric Corporation, forcing or requiring The 
Detroit Edison Company to cease doing business with 
Westinghouse or with any other person who did not have 
a contract with the United Association or its affiliated 
Locals, or forcing or requiring United Engineers to cease 
doing business wtih Edison. 


3. The aforesaid unfair labor practices are unfair labor 
practices affecting commerce within the meaning of Sec- 
tion 2(6) and (7) of the Act. 


4. The Respondents have not engaged in unfair labor 
practices with respect to the employees of DiDuca Broth- 
ers, Inc., General Electric Corporation, Allis-Chalmers 
Manufacturing Company, Spitzley Plumbing and Heating 
Company of Detroit, Babcock and Wilcox, Clement Elec- 
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tric Company and Crane Company, nor by refusing to 
furnish or refer pipefitters for work on any of Edison’s 
projects. 

RECOMMENDATIONS 


Upon the basis of the foregoing findings of fact and 
conclusions of law, and upon the entire record in the case, 
I recommend that Local No. 636 of the United Associa- 
tion of Journeymen and Apprentices of the Plumbing and 
Pipe Fitting Industry of the United States and Canada, 
AFL-CIO, and United Association of Journeymen and 
Apprentices of the Plumbing and Pipefitting Industry of 
the United States and Canada, AFL-CIO, and their of- 
ficers, representatives, successors, assigns, and agents, 
including Tim McCarthy and William B. Kelley, shall: 


1. Cease and desist from: 


(a) Inducing or encouraging the employees of United 
Engineers and Constructors, Inc., or of any other em- 
ployer or person, to engage in a strike or concerted refusal 


in the course of their employment to use, manufacture, 
process, transport or otherwise handle or work on any 
goods, articles, materials, or commodities or to perform 
any services for their employer, where an object thereof 
is to force or require United Engineers and Constructors, 
Inc., or any other employer or person, (1) to cease pur- 
chasing, using, handling, transporting, or otherwise work- 
ing on or dealing in materials fabricated by Western Elec- 
tric Corporation or by any other employer or person who 
does not employ Building Trades Journeymen and Ap- 
prentices for the fabrication of said materials under an 
agreement with United Association of Journeymen and 
Apprentices of the Plumbing and Pipe Fitting Industry 
of the United States and Canada, AFL-CIO, or its affili- 
ated Locals, or (2) to cease doing business with such em- 
ployers or persons mentioned in (1) or with The Detroit 
Edison Company. 


2. Take the following affirmative action which I find will 
effectuate the policies of the Act: 
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(a) Post at the offices of Local No. 636 of the United 
Association of Journeymen and Apprentices of the Plumb- 
ing and Pipe Fitting Industry of the United States and 
Canada, AFL-CIO, and at all other places where notices 
to members of Local No. 636 are customarily posted, 
copies of the notice attached hereto and marked as ‘‘ Ap- 
pendix A.’’? Copies of said notice, to be furnished by the 
Regional Director for the Seventh Region, shall, after 
being duly signed by official representatives of the Re- 
spondents, including Tim McCarthy and William B. Kelley, 
be posted immediately upon receipt thereof, and main- 
tained for a period of sixty (60) consecutive days there- 
after in conspicuous places, including all places where 
notices to members are customarily posted. Reasonable 
steps shall be taken by Respondents to insure that said 
notices are not altered, defaced, or covered by any other 
material ; 


(b) Mail to the Regional Director for the Seventh Re- 
gion signed copies of said notice for posting by United 


Engineers and Constructors, Inc., and The Detroit Edison 
Company, if willing, in places at the River Rouge project 
where notices to employees of United Engineers and Con- 
structors, Inc. are customarily posted; 


(c) Notify the Regional Director for the Seventh Re- 
gion, in writing, within twenty (20) days from the date 
of the receipt of this Intermediate Report and Recom- 
mended Order what steps Respondents have taken to 
comply herewith. 

It is further recommended that the complaint be dis- 
missed insofar as it alleges that Respondents violated 
Section 8(b)(4)(A) of the Act with respect to the em- 
ployees of DiDuca Brothers, Inc., General Electric Corpo- 
ration, Allis-Chalmers Manufacturing Company, Spitzley 
Plumbing and Heating Company of Detroit, Babcock and 
Wilcox, Clement Electric Company and Crane Company, 
or with respect to their refusal to furnish pipefitters for 
work on Edison’s projects. 


It is further recommended that unless the Respondents, 
within twenty (20) days from the date of the receipt of 
this Intermediate Report and Recommended Order, notify 
said Regional Director, in writing, that they will comply 
with the foregoing recommendations, the National Labor 
Relations Board issue an order requiring the Respondents 
to take such action. 


Dated at Washington, D. C., this day of October, 
1957. 
Louis Lissin 
Louis Libbin 
Trial Examiner 


APPENDIX A 
Notice 


To Auy MemsBers or Locat No. 636 anp or THE Unrrep 
ASSOCIATION OF JOURNEYMEN AND APPRENTICES OF THE 
PLUMBING AND Pree Frrrine Inpusrry or THE Unrrep 


Srares anp Canapa, AFL-CIO, anp to Att EMPLOYEES 
or Unrrep ENGINEERS anpD Constructors, Inc. 


Pursuant TO THE RECOMMENDATIONS OF A TRIAL EXAMINER 
of the National Labor Relations Board, and in order to 
effectuate the policies of the National Labor Relations 
Act, we hereby notify you that: 


WE wILL Nor induce or encourage the employees of 
Unirep ENGINEERS anD Constructors, Inc., or of any 
other employer or person, to engage in a strike or 
concerted refusal in the course of their employment 
to use, manufacture, process, transport or otherwise 
handle or work on any goods, articles, materials, or 
commodities or to perform any services for their em- 
ployer, where an object thereof is to force or require 
Unrrep ENcrneers anp Constructors, Inc., or any 
other employer or person, (1) to cease purchasing, 
using, handling, transporting, or otherwise working 
on or dealing in materials fabricated by Wesr1nc- 
HOUSE ELEctTRIC Corporation or by any other employer 
or person who does not employ Building Trades Jour- 
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neymen and Apprentices for the fabrication of said 
materials under an agreement with United, Associa- 
tion of Journeymen and Apprentices of the Plumb- 
ing and Pipe Fitting Industry of the United States 
and Canada, AFL-CIO, or its affiliated Locals, or (2) 
to cease doing business with such employers or per- 
sons mentioned in (1) or with Tue Derrorr Epison 
CoMPANY. 


Locau No. 636 oF THE Unrrep ASSOCIATION 
oF JOURNEYMEN AND APPRENTICES OF THE 
PLuMBING AND Preerirrinc InpusTRY OF 
THE Unirep Stares AND Canapa, AF'L- 
CIO 

(Labor Organization) 


By 
Tim McCarthy, Business Manager 
Unrrep ASSOCIATION OF JOURNEYMEN AND 
APPRENTICES OF THE PLUMBING AND PIPE 
Frrrinc [ypustry oF THE Unrrep States 
anp Canapa, AFL-CIO 
(Labor Organization) 


Dated_...____- _ By __-___--—_—_ x. 
(Representative) (Title) 


This notice must remain posted for 60 days from the 
date hereof and must not be altered, defaced, or covered 
by any other material. 


REPLY BRIEF 


IN THE 


United States Court of Appeals. = 


For tHE District or CopumBia Circuit 
| 


No. 15,012 


Locau No. 636 oF THE Unitrep ASSOCIATION oF JOURNEYMEN 
AND APPRENTICES OF THE PLUMBING AND Pips Firtine 
InpustTrRY OF THE UNITED STATES AND Can apa, AFL-CIO, 
and its Business Agent Tim McCartuy and its Presi- 
dent Wiuuram B. Keuiey axp UNITED ASSOCIATION OF 
JOURNEYMEN AND APPRENTICES OF THE, PLUMBING AND 
Pree Firtixc Ixpustry or THE Unitep STaTEs AND 


Canapa, AFL-CIO, Petitioners a? 9 


Nationau Lasor Reuations Boarp, Res pondent. 


Martin F. O’Doxocuve 
Tuomas X. Dunn 
Patrick ©. O’DoxoGHve 
831 Tower Building 
Washington 5, D. C. 
Counsel!for Petitioners 
December 24, 1959 


Press or Byron S. Apams, WASHINGTON, D.C. 
| 
| 
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A. Contrary to the contention of the General 
Counsel, the contractual obligation of Ar- 
ticle IX that pipe two and one-half inches in 
diameter must be fabricated at job site, was 
of the greatest significance to petitioners and 
the sole objective of its conduct was the en- 
forcement of this contractual obligation .... 


. Detroit Edison, long prior to January 21, 
1957, was aware of the significance to the 
United Association and United Engineers of 
United Engineers’ contractual obligation to 
guarantee to pipefitters on job site work ju- 
risdiction of the fabrication of pipe 


. Board erroneously distorted the subcontract- 
ing requirement of the fabrication provision 


by characterizing its target as pipe fabri- 
cated in non-United Association shops. Its 
target was the employment policy of United 
Engineers 


. The General Counsel does not deny that the 
subcontracting requirement of the fabrica- 
tion provision, limiting the selection of a 
subcontractor, guarantees that the journey- 
men pipefitters employed in the fabrication 
shops to whom the work may be subcon- 
tracted are part of the collective bargaining 
unit and thus employees of United Engi- 
neers. The Board in its decision has adopted 
this very theory in finding the refusal to 
refer pipefitters a violation of Section 
8(b) (4) (A) 


. General Counsel’s characterization of the 
fabrication provision as a ‘‘hot cargo’? clause 
to boycott non-United Association manufac- 
tured products for organizational purposes 
makes explicit the basic misconception of the 
Board in its decision 
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A. Contrary to contention of the General Counsel, the contrac- 
tual obligation of Article IX that pipe two and one-half 
inches in diameter must be fabricated at job site, was of 
the greatest significance to petitioners and the sole objec- 
tive of its conduct was the enforcement of this contractual 
obligation. 

The General Counsel does not question the validity of 
the fundamental principles upon which petitioner bases its 
attack on the Board’s decision, namely, that a dispute 
arising out of a violation of a contractual provision that 
pertains to the terms and conditions of employment of the 


2 


employer’s employees is a primary dispute not proscribed 
by Section 8(b)(4)(A). That contractual provisions that 
guarantee to an employer’s employees work jurisdiction 
over certain work (i.e. fabrication) (National Association 
of Broadcasting Engineers and Technicians, 105 NLRB 
355), or prohibit an employer subcontracting work, (Tum- 
ken Roller Bearing Company, 70 NLRB 500; Steelworkers 
v. New Park Mining Co. (CCA 10th, 1959) 45 LRRM 2158) 
or limit the selection of subcontractors to those meeting 
equal terms and conditions of employment (Teamsters 
Local 24 v. Olwer, 358 U.S. 283) are all contractual pro- 
visions that pertain to the terms and conditions of employ- 
ment of an employer’s employees and of a primary nature. 
Nor does the General Counsel attempt in any way to rebut 
the arguments advanced by petitioners that the economic 
history and an analysis of the language of Article IX, the 
Fabrication Provision at issue, demonstrate conclusively 
that the sole purpose of this provision is to guarantee work 
jurisdiction over certain work to journeymen pipefitter 
employees of a National Contractor and protect his build- 
ing and construction wage rate by (1) making it mandatory 
that:'a minimum amount of work be performed on job site, 
and (2) granting the option to the contractor to fabricate all 
pipe on job site or subcontract out portions of the work 
to contractors who meet equal terms and conditions of 
employment. 

Rather, the approach of the Board is to assume, without 
any analysis of Article IX or its economic history, that the 
purpose of this Article in its entirety is a product boycott 
of pipe not manufactured in a United Association shop. 
(Bd. Br. 33) Throughout its Brief, the Board reiterates 
again and again that petitioners ‘‘did not care whether the 
pipe—regardless of size—was fabricated off the site by 
other employers so long as they employed United Associa- 
tion members”’ (Bd. Br. 59, see also Bd. Br. 15, 16, 23, 24, 
26, 27, 29, 33). That the ‘‘only purpose of the fabrication 
clause was to insure that all pipe not manufactured or 
fabricated in a United Association shop was ‘hot’.’? (Bd. 
Br. 59) In other words, according to the Board, the peti- 
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tioners do not have the slightest interest in the quantum of 
journeymen’s work to be performed by the pipefitter at job 
site or in a contractor’s shop completely subverting the 
terms and conditions of the collective bargaining agreement 
through subcontracting. 

The General Counsel, in its Brief, has made explicit what 
was implicit in the Board’s decision, namely, a complete 
misconception and blind refusal to recognize the nature and 
purpose of Article IX. (J.A. 282) 

The General Counsel has stated that the provision in its 
‘entirety’? is a “hot goods clause.’’ Petitioner is partially 
at fault in continually referring to this provision as the 
‘‘fabrication provision.’’ Actually, it is far more compre- 
hensive than this term connotes. This Article, which has 
been found by the Board unenforceable in its entirety, pro- 
vides as follows: 


ARTICLE IX—-ERECTION 


(A) Pipe work of every description being installed 


under the supervision of the employer, employing 
Journeymen of the United Association in the Plumb- 
ing and Pipe Fitting Industry, must be handled, 
assembled, erected and installed by Journeymen mem- 
bers of the United Association. 


(B) It is understood by the Parties of this Agree- 
ment that the pre-fabrication of welded pipe forma- 
tions two and one-half inches and over in diameter and 
all pipe bends two and one-half inches and over in 
diameter may be performed at the site of the job or in 
the plant of the employer, employing Journeymen of the 
United Association at the prevailing building con- 
struction wage rates in effect wherever the employer’s 
plant may be located. 


(C) The Local Unions of the United Association re- 
serve the right to refuse to handle, erect or install 
fabricated materials sent to the job that have not been 
fabricated by Journeymen members of the United Asso- 
ciation, receiving the prevailing building construction 
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wage rate in effect wherever the pipe fabrication shop 
may be located. 


THe Work To BE PERFORMED IN THE 
Frevp Sxarz Inciupe: 


1. Unloading, handling and erecting of material. 

2. Installation of hangers and supports. 

. Making of all bends with a nominal diameter of two 
inches or less. 

4. Cutting and threading all pipe with a nominal 
diameter of two inches or less. 

5. The attaching and assembling of all pipe fittings 
and valves whether welded, screwed or flanged, 
except as noted in Paragraph ‘‘B”’ of this Article. 


This Article must be read together with Articles I and II 
(J.A. 272, 273). In Article I, the United Engineers recog- 
nized the United Association as exclusive bargaining agent 
for all journeymen in the employ of United Engineers with 
respect to conditions of employment on any and all work 


described in Article IJ. Article II, entitled ‘‘Trade or 
Work Jurisdiction”’ provides that the Agreement covered 
fabrication, assembly, erection .. . handling . . . and all 
other work included in the trade jurisdictional claims of 
the United Association. Article IX more specifically spells 
out the work which the employer guarantees to his pipe- 
fitter employees. The very heading of the Article, namely, 
“‘Erection’’, defining the Article’s subject matter, con- 
notes work at job site for where else pray tell can pipe 
work be erected but on the construction site. Further, the 
last portion of Article IX, captioned ‘‘The Work To Be 
Performed In the Field Shall Include,’’ specifies work tasks 
journeymen pipefitter employees shall be assigned at job 
site. This work includes the installation of hangers and 
supports, the cutting and threading of pipe with a nominal 
diameter of two inches or less. Despite the plain language 
of Article IX, the General Counsel argues that this Article 
was not intended to insure that certain work must be per- 
formed by pipefitters at job site; that this Article did not 
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| guarantee to United Engineers’ pipefitters the work juris- 
diction over fabrication at job site. The General Counsel 


| speaks in terms of petitioner not intending to insure 
_ through Article IX that pipe two and one-half inches would 
be performed at job site but that the purpose, or intended 
use, of this Article was merely that pipe be fabricated in 
‘‘non-United Association’’ shops. (Bd. Br. 15, 16, 23, 24, 27, 
29, 33, 59) 

Not only does the plain language of Article [X demon- 
strate an avowed purpose of guaranteeing to the journey- 
man pipefitter work at job site but the economic history of 
this provision shows beyond question that this Article 
was designed by its architects for the sole purpose of pro- 
tecting for the pipefitter the work content of his craft at 
job site. 

The Board’s and General Counsel’s conclusion that the 
purpose or target of Article IX is the boycotting of non- 
United Association. manufactured pipe rests on a distorted 
summary of the record from which it is concluded that 
petitioners were not concerned with the fact that the car- 
loads of pipe that arrived on January 21 contained pipe 
two and one-half inches that had been prefabricated but 
were concerned merely with the fact that it was Westing- 
house pipe—‘‘non-United Association pipe.’? The Board 
finds the United Association the architect of the alleged 
boycott but refuses to give credence or weight to the un- 
rebutted and uncontradicted testimony of the Board’s own 
witnesses that the United Association’s objection was based 
on the violation of the contractual requirement that pipe 
two and a half inches and under be fabricated at job site. 
Vice President Johnson testified that John McCartin, 
Assistant General President, instructed him that United 
Engineers should live up to its contract with the United 
Association and that he, Johnson, knew that United Engin- 
eers was in violation of its National Agreement inasmuch 
as pipe two and a half inches and under should be fabri- 
cated on job site and that the other pipe was not fabricated 
according to the contract (J.A. 107, 112, 113). 
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There is other unrebutted and uncontradicted testimony 
in the record illustrating that United Engineers understood 
the dispute was over the terms and conditions of its pipe- 
fitter employees’ employment; that it arose out of the con- 
tract and was in truth and fact a contract dispute and not 
a boycott, namely that United Engineers offered to settle 
the dispute by having the two and a half inches and under, 
as well as the other, pipe broken down and fabricated by its 
pipefitter employees at job site (J.A. 256, G.C. Ex. 18). This 
was recognition by United Engineers of its contractual 
obligations. This, too, was recognition by United Hngin- 
eers that its pipefitter employees should fabricate all pipe 
two and a half inches and under on job site and that, if 
any pipe was taken off job site, the limitations on the sub- 
contracting clause would apply. 

The dispute could have been settled by this recognition by 
United Engineers of its contractual obligations. However, 
Detroit Edison refused to permit United Engineers to 
settle the dispute in this manner and thus permit United 
Engineers to live up to the contractual terms of Article IX 
of the National Agreement (J.A. 257, G. C. Ex. 19). 

The Board, in concluding the target of Petitioners’ con- 
duct was Westinghouse pipe, relies heavily on alleged state- 
ments of Bradshaw to Brown and Oleksiak that he was not 
so ninch interested in two carloads of Westinghouse pipe 
as the subletting of the fabrication of pipe on St. Clair to 
Crane, a non-United Association shop (J.A. 317, 318, 358). 
In the first place, if true, this statement is anything but 
proof that the target was prefabricated pipe of turbine 
manufacturers such as Westinghouse. The target, if any- 
thing, was Crane. 

In regard to the subcontracting of pipe fabrication at St. 
Clair to Crane, a most important fact completely ignored is 
that this was not a turbine contract embracing piping which 
was part of a so-called turbine package. This was power 
piping. This contract embraced the fabrication of all the 
piping on Units No. 5 and 6 other than the turbine (J.A. 
352). Unit No. 5 was to be manufactured by General Elec- 
tric and Unit No. 6 by Westinghouse. The Crane contract 
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would have deprived the pipefitters at job site of the fab- 
rication of any pipe. 
With this in mind, to conclude from any statements of 
: Bradshaw concerning the Crane contract that the United 
Association was not interested in pipefitters performing 
‘work at job site but only in the work being performed in a 
‘United Association shop is to conclude that the United 
‘Association was agreeable to the eventual destruction of 
the craft of the journeyman pipefitter. That the United 
i Association has capitulated in its thirty year fight to pro- 
‘tect the craft of the journeyman pipefitter at job site. It 
iis inconceivable that Bradshaw intended to convey the idea 
that the United Association was agreeable to the abroga- 
tion of Article IX, would completely disregard its fiduciary 
‘obligations as a collective bargaining representative and be 
‘an accomplice to United Engineers’ denying to their 
journeymen pipefitters rights guaranteed by the Agree- 
ment. 
The statements of Bradshaw must be considered and 
‘evaluated in light of the clear import of Article IX and his 
conduct. It cannot be reasonably concluded that Bradshaw, 
in any way, indicated his objections to the carloads of West- 
‘inghouse pipe and the Crane contract were not based on 
the fact that pipe two and a half inches and under had been 
prefabricated, in view of the fact that, when he first dis- 
cussed the problem with Brown and Oleksiak on the morn- 
ing of January 24, Bradshaw did not say—that is West- 
inghouse pipe—it violates the Agreement. Rather, he 
| insisted that he see the problem, that he examine the pipe. 
' Bradshaw’s inquiry was directed, not at the source of the 
pipe, but at ‘‘how it was made; how it was loaded; size; 
: what size they were...’’ (J.A. 206, 207). It was only after 
examination of the size of the pipe that Bradshaw made it 
‘ clear it violated Article IX. The Board, in its decision, and 
: the General Counsel in his Brief, make no mention of what 
Bradshaw’s investigation revealed, namely that these car- 
loads contained 2105 feet, 214 inches and under of oil piping 
i material out of 3405 feet; 718 feet of 214 inches and under 
i of steam drain and gland piping material out of 956 feet; 
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and 3680 feet of straight length hydrogen control piping, all 
under 21% inches in diameter (J.A. 269, G.C. Ex. 25). The 
Board and the General Counsel also fail to mention that 
Bradshaw, after his inspection tour, told Brown that the 
pipe 214 inches and under that had been prefabricated 
violated the Agreement (Tr. 800, June 24, 1957). 


B. Detroit Edison, long prior to January 21. 1957, was aware 
\of the significance to the United Association and United 
Engineers of United Engineers’ contractual obligation to 
guarantee to pipefitiers at job site work jurisdiction of the 
fabrication of pipe. 

The Board, in its Brief, states that pipe two and a half 
inches and under was of no significance to Petitioners. The 
record shows size was the critical factor to MceCartin and 
Bradshaw and Johnson, the representatives of the parties 
to the National Agreement. The contractual requirements 
as to size were not only the critical factor in the events at 
River Rouge beginning on January 21, 1957, but had been 
a critical factor long prior to the events in early 1957. 
Detroit Edison was well aware of this significance to United 
Engineers and to the United Association. On numerous 
oceasions, Detroit Edison and United Engineers had dis- 
cussed the fact that United Engineers was obligated, under 
its United Association National Agreement, to guarantee to 
the pipefitter the right to do certain work on job site (J.A. 
223-225), particularly the fabrication of pipe two and a half 
inches and under. This problem became of great im- 
portance with the negotiation of the 1956 National Agree- 
ment. The erection provision of the 1956 Agreement re- 
quired pipe four inches and under to be fabricated on job 
site (J.A. 275, G.C. Ex. 27). This provision of the Agree- 
ment was not to be operative for one year—March 7, 1958— 
and Detroit Edison and United Engineers had numerous 
discussions concerning the necessity of having fabricated 
pipe over two and a half inches, but under four inches in 
diameter, that had been subcontracted to the Draveo Com- 
pany delivered to the job site prior to March 7. Effective 
that date, all pipe four inches would have to be fabricated 
on job site. 
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This 1956 provision was foremost in the minds of both 
Detroit Edison and United Engineers when the Crane 
contract on St. Clair was discussed at a meeting between 
‘Detroit Edison and United Engineers on December 12, 
1956 (J.A. 130, 131, 132). When asked by Ogden of Detroit 
‘Edison at this meeting whether United Engineers could 
erect Crane pipe fabricated in the Chicago shop, Johnson 
‘of United Engineers stated that United Engineers had to 
‘work in accordance with its National Agreements; that it 
‘must abide by these Agreements which had been entered 
into many years ago. Johnson testified that, at this meet- 
ing and a subsequent meeting on January 21, 1957 (J.A. 
132), the whole question of the conflict of the contractual 
requirements of United Engineers’ labor agreements that 
‘certain work be performed at job site and Edison’s pur- 
‘chasing policy was discussed. Detroit Edison’s solution 
iwas that: ‘‘If it (Detroit Edison’s purchasing policy) was 
‘in conflict with our National Agreements, that was in effect 
our (United Engineers’) problem’’ (J.A. 132). 

The contractual nature of this dispute and the recognition 
by Detroit Edison that its purchasing policy was in conflict 
with the work jurisdiction provisions of the United Asso- 

i ciation’s National Agreement is evidenced by the letter of 
‘December 31, 1956, from Detroit Edison to United Engin- 
eers directing United Engineers not to enter into any 
further labor agreements ‘‘without obtaining advance 
"written approval from us” (J.A. 285, G.C. Ex. 31). United 
Engineers was on notice not to renew its National Agree- 
‘ment with the United Association, because of the work 
jurisdiction problems. Accordingly, when United Engin- 
‘ eers entered into the May 20, 1957, Agreement with the 
United Association, it notified Detroit Edison of this agree- 
ment by letter dated May 22, 1957 (J.A. 258, G.C. Ex. 21-A). 
In this letter, United Engineers stated that ‘‘it must be 
governed by the terms and conditions of our National 
' Agreements with the various trade unions. Edison is 
| familiar with these agreements .. .’’ Detroit Edison’s 
reply was the cancellation of the United Engineers’ con- 
tract on June 11, 1957 (J.A. 298, G.C. Ex. 48). Thus, it 
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is clear that all of the parties involved in the events of 
early 1957 were fully cognizant that the dispute had its 
origin in contractual requirements guaranteeing to 
journeymen pipefitters work jurisdiction at job site. 

It is submitted that the requirement of the fabrication 
clause that pipe two and a half inches in diameter be fab- 
ricated on job site was of the greatest significance to Peti- 
tioners and its conduct in this case had as its sole purpose 
the enforcement of this work jurisdiction provision. 


C. Board erroneously distorted the subcontracting requirem: 


The Board, throughout its Brief, reiterates again and 
again that the target of the fabrication provision was pipe 
fabricated in non-United Association shops (Bd. Br. 15, 59). 
Non-United Association shops were not the target of this 
provision. This provision constitutes a contractual pro- 
vision for guaranteeing to the journeyman pipefitter at job 
site a maximum amount of work. The two and a half inches 
and under requirement guarantees a minimum amount of 
work on job site to pipefitters. The subcontracting re- 
quirement, limiting the contractor in exercising his right 
of subcontract to exercising his option only on the same 
terms and conditions as required for the performance of 
this work at job site, clearly is solely designed to dis- 
courage subcontracting. The target is not non-United 
Association shops but that the contractor will perform all 
his work at job site. By depriving contractors of the cost 
factor in subcontracting, the contractor will, for the most 
part, not subcontract and provide more work for the con- 
tractor’s employees at job site. The contractor will, in 
addition to the work he must give his employees, not exer- 
cise his option but give them all work. The General Counsel 
conveniently ignores the very language of the fabrication 
provision that, where a contractor exercises his option of 
doing work off job site, it must be done “at the prevailing 
building construction wage rates.’’ Actually, the reference 
in the clause to a shop employing United Association mem- 
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_ bers is mere surplusage for the only shops in the United 
| States that pay the prevailing building construction wage 
rates are shops employing members of the United Associa- 
tion. As the Economic Brief points out, the critical factor in 
the subcontracting requirement of Article IX is requiring 
the subcontractor to sublet work at the prevailing ‘‘wage 
' rate’? (Petitioners’ Economic Brief, pp. 22-27). The net 
effect of this provision was to deprive the contractor of any 
| economic advantage of subcontracting. 

Thus, this subcontracting requirement of the fabrication 
provision is directly related to the quantum of work juris- 
| diction of a journeyman pipefitter at job site. The Supreme 
Court has made it clear in Teamsters Union Local 24 v. 
Oliver, supra, that contractual provisions, such as the fab- 
rication provision here at issue limiting the selection of a 
subcontractor to those meeting equal terms and conditions 
- of employment of the contract, is a primary term and con- 
dition of employment. Any dispute arising out of such a 
primary term of employment is a primary dispute not 
proscribed by Section 8(b(4) (A). 


D. The General Counsel does not deny that the subcontracting 
requirement of the fabrication provision, limiting the selection 
of a subcontractor, guarantees that the journeymen pipefitters 
employed in the fabrication shops to whom the work may be 
subcontracted are part of the collective bargaining unit and 
thus employees of United Engineers. The Board in its deci- 
sion has adopted this very theory in finding the refusal to 
refer pipefitters a violation of Section 8(b\4)\(A). 

As pointed out in Petitioners’ Brief, the subcontracting 
requirement of the fabrication provision, limiting selection 
of subcontractors where the National Contractor has an 
option to subcontract, not only discourages subcontracting 
but also insures that if the National Contractor exercises 
his option, the work will still be performed by employees in 
the collective bargaining unit (Peturs. Br. pp. 19-25). Such 
a subcontracting limitation bears directly on the employ- 
ment policy of the National Contractor’s employees and 
is of a primary nature. 

As pointed out in Petitioners’ Brief, the National Agree- 
ment is an industry-wide agreement which establishes a 
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multi-employer unit of all National Contractors. The em- 
ployer is all the National Contractors. The employees 
covered by the unit are all the journeyman pipefitters in the 
nationwide labor pool represented by the United Associa- 
tion, The United Association negotiated this agreement 
with the multi-employer unit on behalf of its construction 
local unions. Each construction local union has its own 
labor pool of journeymen pipefitters. The labor pools of 
these construction unions blanket the entire geographical 
United States to form a single craft nationwide unit of 
pipefitters. The construction local union’s labor pool is 
composed of journeymen pipefitters who are employed at 
job site or in fabricating shops on journeymen pipefitter 
operations. All journeymen pipefitters, whether employed 
by fabricating shops or erecting contractors, come from 
the labor pool and are part of the labor pool and part of the 
collective bargaining unit covered by the National Agree- 
ment. As part of the collective bargaining unit, they are 
employees of the employer, namely all the National Con- 
tractors, including United Engineers. All the journeymen 
pipefitters are employees of United Engineers. By re- 
quiring United Engineers, when it exercises its option to 
subcontract, to select a shop employing journeymen pipe- 
fitters, the fabrication provision guarantees the work of 
fabrication to journeymen Pipefitters who are part of the 
labor pool and part of the collective bargaining unit. The 
fabrication provision, thus, relates directly in all respects 
to the employment policy of United Engineers’ employees 
and is primary in nature. Any dispute arising out of it is 
a primary dispute. 

The General Counsel, in his Brief, does not deny that 
the journeymen pipefitters in fabrication shops are part of 
the labor pool and, hence, employees in the collective bar- 
gaining unit and employees of United Engineers. But the 
General Counsel attacks the pool theory advanced by Peti- 
tioners on the basis that the selection of subcontractors is 
not limited to contractors who are part of the collective bar- 
gaining unit (Bd. Br. pp. 30, 31). The General Counsel 
misconceives the entire thrust of Petitioners’ pool theory 
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| argument. The important factor is not whether the fab- 
_ rication of pipe is subcontracted to an employer who is part 
of the multi-employer unit. The important factor is the 


' employee who will perform the fabrication operations. Is 
he part of the labor pools and, thus, part of the collective 
| bargaining unit? If the answer is ‘‘yes’’ and the Peti- 
itioners have demonstrated that it is, then the restricting 
of subcontracting to a subcontractor employing such em- 
ployees is a guarantee that the employees of the bargaining 
unit will perform the work. 

The General Counsel attempts to place the emphasis upon 
the employer composition of the unit, whereas the issue is 
the employee composition of the unit. The issue is—does 
the subcontracting restriction of Article IX limit the Na- 
tional Contractor to subcontract to a shop that employs 
journeymen who are part of the labor pool, part of the 
collective bargaining unit, and, consequently, employees of 
the National Contractor? The General Counsel does not 
nor cannot deny that the answer to this question must be 
in the affirmative for the Board, in its decision, has adopted 
this pool theory (J.A. 322, 332). 

The reluctance of the General Counsel to discuss the 
precise issue of whether the fabrication shop journeymen 
pipefitters are part of the collective bargaining unit and, 
hence, employees of United Engineers is undoubtedly 
attributable to the fact that the General Counsel finds him- 
self in a dilemma. He cannot deny this without denying 
that all journeymen members of Local Union 636 who com- 
pose its labor pool are not part of the collective bargaining 
unit and are, thus, not employees of United Engineers. The 
Board, in its decision, with respect to the refusal to refer 
states: ‘“We find that the members of 636 occupy the 
statutory status of ‘employees’ ’’ (J.A. 329).*. The Board 


2It is important to distinguish between an ‘employee’? for representation 
and the appropriate collective bargaining unit purposes under Section 9(a) 
of the Act and ‘‘employecs ... in the course of their employment’’ under 
Section 8(b)(4)(A). The journeymen pipefitters who compose the labor pool 
of Local 636 are employees of United Engineers for an appropriate bargaining 
unit under Section 9(a) but they are not employees of United Engineers ‘‘in the 
course of their employment’’. 
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held that all members of Local 636 were part of the labor 
pool and, as is pointed out in Petitioners’ Brief, the mem- 
bers of Local 636 and its labor pool include journeymen 
pipefitters working at construction work, journeymen pipe- 
fitters working in the fabrication shops and journeymen 
pipefitters at the Union Hall available for employment. 

Thus, the requirement of the fabrication provision limit- 
ing the selection of subcontractors to those shops employing 
journeymen pipefitters who are part of the labor pool in the 
collective bargaining unit and, thus, employees of Na- 
tional Contractors, such as United Engineers, is clearly a 
requirement that the work be subcontracted to employees 
of the: National Contractors. Clearly then, even the sub- 
contracting aspect of the fabrication provision relates 
directly to the quantum of work performed by employees 
of the National Contractor and is a primary term and con- 
dition of employment. 


E. General Counsel's characterization of the fabrication provision 
as a “hot cargo” clause to boycott non-United Association 
manufactured products for organizational purposes makes 
explicit the basic misconception of the Board in its decision. 

The General Counsel’s argument ignores completely the 
contractual obligations imposed upon United Engineers of 
the fabrication work which was to be done by journeymen 
pipefitters (1) on job site by the provision that all pipe two 
and a half inches and under shall be fabricated on job site, 
and (2) the option to the employer to fabricate all the pipe 
on job site or perform it in his own fabrication shop or in 
the shop in agreement with the United Association, paying 
the prevailing building and construction wage rate. 

In its Brief, the General Counsel does not challenge the 
validity of these provisions or dispute that the United 
Association could negotiate for a work jurisdiction clause 
requiring that a portion or all pipe to be erected must be 
fabricated on job site. 

The General Counsel neither challenges the validity of, 
nor analyzes, Article IX. Rather, the General Counsel 
characterizes the conduct of Petitioners to enforce the 
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contractual obligation of this fabrication provision as a 
product boycott, as a refusal to work on a product manu- 
factured in a ‘‘non-union”’ shop (Bd. Br. p. 33). The Gen- 
eral Counsel views disputes arising out of violations of 
the fabrication provision as aimed at ‘‘a product manu- 
factured under conditions which the union believes threaten 
its organizational gains in the industry as a whole’’ (Bd. 
Br, p. 33). 

This characterization points up the blind refusal of the 
General Counsel and the Board to distinguish the nature 
and purpose of the fabrication provision from the typical 
hot cargo provision. As pointed out in Petitioners’ Brief, 
this clause guarantees to pipefitters work jurisdiction. It 
is a quantum work provision. It is in no way related to 
a manufactured article or product as does the typical hot 
eargo clause. Fabrication must be distinguished from 
manufacturing. Fabrication is work performed on pipe that 
is already manufactured (J.A. 21; Pet. Br. 17, fn. 7). This 
work can be performed at job site or in a shop. The pur- 
pose of the fabrication provision is to insure to the journey- 
man pipefitter a maximum quantum of fabrication work 
at job site. 

Exemplifying the essential difference between fabrica- 
tion and manufacturing and the purpose and intent of 
Section 8(b)(4)(A) is the legislative history quoted by the 
General Counsel in his Brief on page 33. Respondent 
quotes Senator Taft’s examples of the type of boycotts 
which were intended to be prohibited by Section 8(b) (4) (A) 
—the Carpenters and Teamsters’ refusal to handle lumber, 
the Teamsters’ refusal to handle lumber and the Hlec- 
tricians’ refusal to handle non-union material. All were 
refusals to handle manufactured articles, product boycotts. 
The Carpenter or Teamsters could not mill the lumber at 
job site. The refusal by the Carpenters or Teamsters in 
no way related to the quantum of work to be performed by 
the employer’s employees. The purpose of the refusal and 
the ‘‘hot cargo’”’ clause in these examples was organiza- 
tional. Contrast this with the fabrication provision. The 


16 


net effect of any refusal to handle is to guarantee the pipe- 
fitter employees more work. 

In the quoted example of Senator Taft, the employer of 
the employees who refused to handle was powerless to effect 
the controversy. There was nothing he could do but cease 
doing business with the supplier in question. He was a 
neutral; he could not manufacture the article involved and 
thereby did not provide his employees with more work. 
Contrast this with the situation of the United Engineers in 
the instant case. The General Counsel argues that United 
Engineers was powerless to effect the controversy (Bd. Br. 
33). United Engineers was no powerless that it came up 
with a solution to the problem which Detroit Edison re- 
jected, namely it offered to have the pipe in question re- 
fabricated at job site (J.A. 256, G.C. Ex. 18). The dispute 
arose over the fabrication of pipe, a process which these 
journeymen pipefitters could perform at job site. The 
controversy was easily susceptible of solution by the mere 
compliance of United Engineers with the requirement of 
its own collective bargaining agreement that pipe two 
inches and under be fabricated by its pipefitter employees 
at job site. 

The failure to initially make this very fundamental dis- 
tinction led the Board to erroneously conclude that United 
Engineers was a neutral and that the enforcement of 
Article IX by Petitioners was for an unlawful objective, 
These conclusions must necessarily fall with a recognition 
of this essential distinction between the fabrication clause 
and the typical ‘‘hot cargo’? clause. 


IL 


With the exception of the alleged refusal to refer on 
March 14, the only unfair labor practice found by the Board 
is the finding that Kelley’s silence during the poll con- 
ducted by Dallam and Hulse on March 12 and 13 was an 
effective inducement or encouragement of the pipefitter 
employees of United Engineers to refuse to work on West- 
inghouse pipe. With no competent legal precedent to sup- 
port an unfair labor practice based on silence, the General 
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Counsel is left to his own devices and, in support of the 
Board’s decision, reasons thusly: 


«Moreover, it was reasonable for the Board to con- 
elude that Kelley’s conduct was the equivalent of tell- 
ing the pipefitters to continue their refusal to work on 
the Westinghouse pipe. Since the Union, prior to 
March 12, had made it abundantly clear to United 
Engineers’ pipefitters that it was opposed to erecting 
Westinghouse pipe because it did not satisfy the 
‘fabrication’ clause, Kelley as the Board pointed out 
(J.A. 321), ‘could not stand silent without conveying 
to the men that this attitude still persisted’... 
(Bd. Br. 39). 

‘‘For the reasons given above, the events of March 
12 and 13, set against the background of Petitioners’ 
conduct both before and after these events, warrant the 
conclusion that Kelley’s conduct, however classed at 
least had the effect of influencing or persuading United 
Engineers’ pipefitters to continue their refusal, which 
the Union unquestionably had induced originally, to 
work on the Westinghouse pipe’’ (Bd. Br. 40, 41). 


This is an argument of fact and fancy that just cannot 
withstand intelligent analysis. 

First, both the General Counsel and the Board rely upon 
an alleged union policy that was made abundantly clear 
to United Engineers’ pipefitters. But the union policy and 
the union objective is only established by conversations 
and meetings between Bradshaw, McCarthy, Kelley and 
McCartin and officials of United Engineers. There is not 
one shred of evidence in the record that the results of any 
of the conversations or meetings relied upon by the Board 
to establish a union policy were ever communicated to any 
of United Engineers’ pipefitters. The record just does not 
support any finding that the policy of the officialdom of 
Local 636 or the United Association was ever communicated 
to the employees. The only evidence in the record with 
respect to employees’ knowledge concerning fabricated 
pipe is the evidence that, at a union meeting held sometime 
prior to the arrival of the Westinghouse pipe on January 
21, the membership discussed prefabricated pipe (J.A. 358). 
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There is no evidence as to the nature of these discussions 
or that members working for United Engineers were 
present at this meeting. 

Not only was there no communication to pipefitter em- 
ployees of any policy of the United Association in regard to 
Westinghouse pipe but, even adopting the General Coun- 
sel’s view of the record, it is clear that a number of reasons 
were advanced for the dispute over the Westinghouse pipe. 
MecCartin made it clear that it was the two and a half inches 
and under pipe which he considered in violation of the fab- 
rication provision of the Agreement. Certainly, if this 
was the policy communicated to the pipefitter employees of 
United Engineers and they refused to handle because pipe 
two and a half inches and under had been prefabricated, 
this was clearly a lawful refusal to handle, not violative of 
Section 8(b)(4)(A). Even assuming there was a refusal, 
the record is devoid of evidence of the objective of the 
employees in refusing to handle. The employees were 
familiar with the contract and it can only be assumed in 
the absence of evidence that they were relying upon this 
two and a half inch requirement of the contract. Certainly, 
in such circumstances, they would have a right to refuse to 
handle the pipe in question. The element of communication 
is essential to a finding of the commission of an unfair labor 
practice. It is yet unproved. 

Second, to sustain the violation on March 12 and 13, the 
General Counsel relies reavily upon the assertion that, 
with the inducement by Kelley, the pipefitters continued to 
refuse to handle Westinghouse pipe. Prior to March 12 
and 13, there never had been any refusal by pipefitter em- 
ployees to handle Westinghouse pipe. A finding that 
McCarthy or Kelley had informed United Engineers that 
they did not want to have anything to do with this pipe is 
not a finding that any pipefitter employees refused to 
work on the pipe. On the contrary, the pipefitter employees 
were continuously at work from the time the pipe arrived 
on job site and from the time of its arrival until March 12 
or 13, there was never an order given by anyone to the 
pipefitter employees that they handle the Westinghouse 
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pipe (J.A. 76, 77). And there is serious question whether 
an order was given on March 12 and 13 (Pet. Br. 38, J.A. 
69). How can they possibly have refused to do something 
that they had not been ordered to do? There can be no 
refusal without an order and this order had admittedly 
never been given. If any refusal occurred, it occurred on 
March 12 and 13. 

Third, the Board and the General Counsel attempt to 
make their case by an alleged silence of Kelley but, as a 
matter of fact, Kelley was not silent during the poll. To 
briefly review the events of the poll, Dallam initially had 
requested Kelley to accompany him on the taking of the 
poll but Kelley declined. It was only while the poll was in 
progress when Dallam, after seeing Kelley on the second 
floor, went over and once again asked him to accompany 
Hulse and himself. Kelley, in acceding to his superior’s 
request, did not stand mutely silent throughout the entire 
proceedings but, as Dallam testified: 


‘‘Fyom then on Mr. Kelley took us around through 
the building. As we would run into a foreman, Kelley 
would introduce me to the foreman and tell him I had 
questions I wanted to ask his men and ask him to call 
those nearest to him over so that I could ask the ques- 
tions’”’ (J.A. 70). 


Certainly, Kelley’s friendly introduction of Dallam and 
Hulse to each of the foremen was the antithesis of con- 
veying an attitude of opposition or ‘‘tantamount to an 
affirmative direction not to work on Westinghouse pipe.”’ 
The Board, in its decision, and the General Counsel, in its 
Brief, make much of the fact that Kelley usually gave 
orders and his failure to give orders in this instance indi- 
cated his opposition. The simple answer is that the orders 
the General Counsel refers to are orders that were never 
given in the presence of superiors. Further, as Dallam 
and Hulse testified, no order was ever given at this time. In 
regard to the contention that Kelley had a duty to speak, 
it would be wholly improper, in the presence of superiors, 
for Kelley to have done anything other than to make intro- 
ductions. 
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It is submitted that it was unreasonable to conclude that 
the conduct of Kelley was the ‘equivalent of telling the 
pipefitters to continue their refusal to work on Westing- 
house pipe.’’ 

I. 

In its Brief, the Board has completely failed to meet the 
argument of Petitioners that there was no ‘‘refusal to 
refer’’ but an agreement between United Engineers and the 
United Association that the collective bargaining agree- 
ments (G.C. Ex. 27, 28) would be lived up to and, therefore, 
no violation of Section 8(b)(4)(A). However, the General 
Counsel does, in his Brief, as did the Board in its decision 
and the Trial Examiner, express the opinion that the May 
20 agreement, entered into between the United Association 
and United Engineers, was not a voluntary settlement of 
the dispute but shows only that United Engineers finally 
succumbed to the union’s earlier pressure (Bd. Br. 22). 

Of all the statements made by the Board and the Gen- 
eral Counsel, this is probably the most unfair. The record 
is erystal clear that, prior to the time this dispute arose 
on January 21, with the arrival of the Westinghouse pipe, 
United Engineers had made it abundantly clear to Detroit 
Edison that it had labor agreements which it had entered 
into long prior to the time it began doing business with 
Detroit Edison; that it had lived up to these agreements 
and intended to continue to live with the terms and con- 
ditions of these agreements. Prior to the time this dispute 
arose, United Engineers gave every evidence of a desire 
to fulfill its contractual obligations to its journeymen pipe- 
fitters under its National Agreement with the United Asso- 
ciation. Any pressure upon United Engineers was pressure 
from Detroit Edison. If Detroit Edison had permitted 
United Engineers to voluntarily make its own decision, free 
from coercion, restraint and pressure, this dispute would 
never have arisen for United Engineers would never have 
Violated its contractual agreement with the United Associa- 
tion (supra, pp. 8-10). 

Farther, at the time this agreement was entered into, 
there was an injunction in the Federal District Court pro- 
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hibiting the United Association from in any way pressuring 
‘United Engineers. The conference at which this agreement 
was reached was requested by United Engineers. Counsel 
‘for the General Counsel, at the hearing, did his very best 

to try to get any sort of a concession out of representatives 
of United Engineers that this agreement was not voluntary. 
‘However, Johnson of United Engineers made it abundantly 
‘clear that he had never been pressured or threatened by 
‘the United Association or the National Constructors Asso- 
‘ciation but had voluntarily and freely entered into the 
agreement on May 20 (J.A. 124, 125, 126). 

In respect to the General Counsel’s argument that, even 
though a conventional employment relationship does not 
exist between the employee in the hiring hall and the con- 
tractor calling for men, a ‘‘refusal to refer’’ from a hiring 

‘hall is a strike of employees in the course of their employ- 
‘ment, it is important to note that the General Counsel 
avoids answering the argument of Petitioners that the 
- Board’s own recent Mountain Pacific doctrine makes it 
clear that journeymen pipéefitters in a hiring hall are only 
applicants for employment and not employees. That a 
contractor, by this doctrine, is guaranteed an unfettered 
right to refuse ‘‘applicants’’ referred and that no employ- 
| ment exists until after they have been referred to a con- 
tractor and a contractor actually hires and does not exer- 
cise his right of refusal of these applicants for employ- 
ment (see Pet. Br. 57). 
One further point and that is that the Board, in reach- 
ing its conclusions on the ‘‘refusal to refer’’, relied upon 
| the maritime industry and maritime cases. As pointed out 
in Petitioners’ Brief, there are important distinctions 
: between the maritime and construction industries (Pet. Br. 
52, 53). The General Counsel speaks in terms of the 
similarity between the two industries but avoids analyzing 
' the decisions relied upon by the Board or answering the 
: essential differences between these industries as pointed 
out in Petitioners’ Brief. 


IV. 


A reading of the General Counsel’s argument in support 
of the validity of the order of the Board makes it clear who 
the intended beneficiary is, namely Detroit Edison. The 
order is justified on the need to protect the purchasing 
policy of Detroit Edison. Little or no mention is made 
of United Engineers. Even if the Board’s own rationale 
be correct, United Engineers was a neutral and Detroit 
Edison and its purchasing policy was the primary party 
with whom the Petitioners were having a dispute. The 
Supreme Court has made it clear, in Local 1976, UBCéJ 
v. National Labor Relations Board, 357 U.S. 292, that Sec- 
tion '8(b)(4)(A) was aimed at protecting neutrals, not 
primary employers with whom the union had a dispute. 
The Board, in fashioning its order, must shape it for the 
protection of the neutral, not the primary employer. This 
the Board has not done. Of course, the Board was faced 
with a dilemma for, if it sought to carry out the intent and 
purpose of Section 8(b) (4) (A) as explained by the Supreme 
Court, there would have been no order for United Engineers 
needed no protection. United Engineers and the United 
Association had amicably settled the dispute at issue by 
the agreement of May 20, 1957. 

It is submitted that, if this Court should find a violation 
of the Act, it should reframe and reshape an order which 
accommodates the Congressional intent expressed in Sec- 
tion 8(b)(4)(A) of protecting the neutral, United Engin- 
eers. 

One further point with respect to the Board’s argument 
on its order and that is the position that the General 
Counsel has taken with respect to the work jurisdiction 
requirement of the collective bargaining agreement, re- 
quiring pipe two and a half inches and under to be fab- 
ricated on job site. The General Counsel very neatly avoids 
positively stating for the record that such a work juris- 
diction requirement is a valid, enforceable term of employ- 
ment (Bd. Br. 58). He implies as much but takes the 
position that this particular requirement was of no signifi- 
cance to Petitioners and, hence, an order is warranted which 
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declares Article IX unenforceable in its entirety and re- 
quires all members of Local 636 to be so notified. If this 
_ work jurisdiction requirement is a primary term of em- 
ployment, then any order declaring it unenforceable is 
' invalid. Moreover, the order would not merely cover the 
' gituation where the fabrication provision has been utilized 
: for an unlawful objective but the scope of the order 
declares unenforceable the clause in its entirety, irrespec- 

tive of objective. It is submitted that the Board’s order in 
' this case, in declaring unenforceable the entire fabrication 
provision of the National Agreement, denies to the em- 
ployees covered by such provision primary terms and con- 
ditions of employment. 


Respectfully submitted, 
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Statement of Questions Presented. 


The questions presented were formulated in the pre- 
‘hearing conference stipulation and are set forth at pp. 311- 
313 of the joint appendix (J.A.). 


The issues may be summarized as follows: 


L Did the Unions engage in a strike, or induce 
or encourage employees of United Engineers to engage 
in a strike or a concerted refusal in the course of their 
employment, within the meaning of Section 8(b) 
(4) (A)? (Stipulation 2). 


TI. Did the Unions refuse to refer pipefitters to 
the job, and did they thereby engage in a strike, or 
induce and encourage employees to engage in a strike 
or a concerted refusal in the course of their employ- 
ment, in violation of Section 8(b) (4) (A)? (Stipu- 
lation 3). 

TIL. Was the Unions’ conduct in this case for 
objectives proscribed by Section 8(b) (4) (A) rather 
than in furtherance of a primary contractual dispute? 
(Stipulation 1). 


IV. Was the Board’s order valid and proper? 


INDEX. 


' GrarEMENT OF QUESTIONS PRESENTED.......-------secee-so---s0ee 
Interest oF Amicus Curiae 


| SraTEMENT OF THE CasE 


ARGUMENT: 


I—The Unions were responsible for a strike 
against United Engineers and for a concerted 
refusal to work 


TI.—There was a refusal by the Unions to refer 
employees to the job and that constituted viola- 
tions of Section 8(b) (4) (A) 


A. ‘The Unions did refuse to refer pipefitters 
to the job 


B. The Unions’ refusal to refer pipefitters 
to the job constituted a strike in violation 
of Section 8(b) (4) (A) 


The Unions’ refusal to refer pipefitters to 
the job induced and encouraged employees 
of United Engineers to engage in a strike 
or a concerted refusal in the course of their 
employment to work on Westinghouse pipe 
in violation of Section 8(b) (4) (A) 


T1I.—Objects of the Unions’ conduct were to force 
United Engineers to cease handling prefab- 
ricated pipe of any processor not employing 
members of United Association and to force 
Detroit Edison to cease doing business with 
any person supplying pipe prefabricated by 
workers not belonging to United Association ; 
objects proscribed by Section 8(b) (4) (A)...- 
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United Engineers did not violate the fabri- 
cation clause 13 


The Union strike demands were not the 
subject of a primary dispute 14 


The strike was a secondary boycott to force 
third parties to cease handling certain pipe 
and to cease doing business with persons 
who supply it 


D. The Union agreement did not make lawful 
conduct proscribed by Section 8(b) (4) (A) 


IV.—The Board’s order is valid and proper 
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AFL-CIO, 
Petitioners, 
Vv. 


Nationa Lazor Rexarions Boagp, 
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ON REQUEST FOR ENFORCEMENT OF, AND ON PETITION FOR 
REVIEW OF, AN ORDER OF THE NATIONAL LABOR 
RELATIONS BOARD. 


BRIEF FOR THE DETROIT EDISON COMPANY 
AS AMICUS CURIAE. 


Interest of Amicus Curiae. 


The Detroit Edison Company is one of the charging 
parties. It is a public utility furnishing electric energy to 
the homes, factories, farms and commercial establishments 
of Southeastern Michigan. It has been continuously 
engaged in the expansion of its power plants since shortly 
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after the end of World War II. It expects that there will 
be continual expansion of its power plants in the future. 

Beginning in 1949, it engaged United Engineers & Con- 
structors, Inc., a national contracting firm, as its General 
Contractor from time to time on all of its power plant 
projects (J. A. 17). United Engineers as General Con- 
tractor furnished the labor and supervisory skill. United 
Engineers had national contracts with the various build- 
ing trades unions and, through these contracts, obtained 
its labor from local unions. 

Edison has always purchased its materials and equip- 
ment directly from sources of its own choice, based on 
quality, price, and deliveries. Under each of its contracts 
with Edison, it was the duty of United Engineers, as Gen- 
eral Contractor, to construct a power plant with the mate- 
rials and equipment so purchased by Edison. For many 
years, Edison, United Engineers, and the petitioning 
Unions worked together under their contracts without con- 
flict, on similar prefabricated pipe (J. A. 18). 

This case involves a continuing attempt by the petition- 
ing Unions, commencing early in 1957, to compel Edison to 
purchase piping and equipment with piping through sup- 
pliers approved not by Edison, but by the Unions instead. 
If the Unions’ position is sustained, Edison cannot pur- 
chase prefabricated pipe, or equipment containing prefab- 
ricated pipe, from suppliers which do not have the approval 
of the Unions. 

Because there are now only three manufacturers (Allis 
Chalmers, General Electric and Westinghouse) from whom 
major generating equipment can be obtained (J. A. 123), 
this would seriously limit Edison’s choice of the supplier 
who could give the best value for a given project in terms 
of design for use, ability to meet desired delivery schedules 
and opportunity for price negotiation. In fact, Edison 
would have no choice unless the employees of Allis Chalmers 
and Westinghouse changed their bargaining representa- 
tives, for General Electric is the only one now approved by 
the United Association (J. A. 94-95; 221-222; 349). 
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Likewise, if the theory of ‘‘work jurisdiction’’ argued 
by the petitioning Unions is sustained, it could be used 
by every union seeking to monopolize any part of the 
process of manufacturing or finishing any product. Any 
union that objects to having material or equipment 
advanced beyond a certain stage in preparation for use on 
the job can resort to a ‘‘fabrication clause’’ such as that 
here involved, and can claim as part of its ‘‘work juris- 
diction’’ any operation which its members could perform 
and which it is unwilling to have done by members of other 
unions employed on the earlier stages of production. 


If such fabrication clauses are held to be a defense to 
what would otherwise be a violation of Section 8(b) (4) (A), 
it would be hard to find any illegal boycott of goods of 
another employer. 


Statement of the Case. 


The Detroit Edison Company adopts the Counterstate- 
ment of the ease set forth in the brief for the National 
Labor Relations Board. 


Summary of Argument. 
I. 


The questions of fact presented on this appeal are raised 
by the Union petitioners in the face of an overwhelming 
record and the failure of any international representative 
of the Union to take the stand to support the Union argu- 
ments. This Court should give them short shrift. 

There can be no question that the Westinghouse pipe 
work at River Rouge was stopped, that the pipefitters on 
the job refused to go on with it and that no more pipefitters 
could be hired to do it until the Federal Judge said that 
he would issue an injunction. The Unions claimed that 
they were not responsible, but no one believed them. The 
Trial Examiner saw through the sham and so did the Labor 
Board. The record supports their findings. 
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There can be no serious question in this case that the 
Unions engaged in a strike, and induced and encouraged 
employees of United Engineers to engage in a strike and 
a concerted refusal to work in the course of their employ- 
ment. 

This is the subject of question 2 in the Stipulation. 


II. 


The mixed question of law and fact presented—whether 
the Union refused to refer employees to the job and by so 
doing engaged in a strike or induced and encouraged 
employees of United Engineers to engage in a strike or a 
concerted refusal in the course of their employment—is not 
only answered affirmatively by the record as the Board has 
found, but is answered in the same way by the nature of 
the basic argument of the three Union briefs on this appeal. 

This is the subject of question 3 in the Stipulation. 


Iill. 


The crucial question is primarily a question of law. 
Was the contract provision, with which the Unions seek to 
justify their conduct, a hot goods clause? It was. Its 
goal was a monopoly of pipe fabrication, as the Economic 
Brief for the Union boldly avows. Immediate objects of 
the Union conduct in this case were to force Detroit Edison 
(DE) to change its purchasing policy, to cease doing busi- 
ness with anyone supplying pipe fabricated in whole or in 
party by anyone except members of the same union (UA) 
and to force United Engineers to cease handling such pipe. 

DE had bought from Westinghouse a huge steam tur- 
bine, among the parts of which were many special pipes 
essential to its operation. Satisfactory performance of the 
unit so made was guaranteed (General Counsel’s Exhibits 
8 and 8A). The pipes had been partly prefabricated by 
members of another union employed by Westinghouse. The 
pipefitters’ union (UA) refused to handle that pipe and 
struck the erecting contractor (UE)—but the latter could 
do nothing about it (J. A. 389). It was engaged solely 


5 


to secure and supervise the labor of erection. DE bought 
everything to be used. UE could not direct the purchase 
of UA fabricated pipe, neither could it have UA refabri- 
cate pipe and thus release Westinghouse from its guaranty 
of performance to Detroit Edison. 

The strike in this case was a secondary boycott used as 
a weapon in a primary dispute with the charging parties, 
DE and Westinghouse. They and they alone could give 
the Union what it sought—UA fabrication of all pipe. 

This is the subject of question 1 in the Stipulation. 


IV. 


When the Board finds that a party has engaged in an 
unfair labor practice, it has a broad discretion to design 
its remedy to prevent a practice of that sort in the future 
and to eradicate the effects of the unlawful practice of the 
past. 

It is a rare case when a Court feels compelled to say 
that the Board has abused its discretion. It is respectfully 


submitted that this is not such a case, as is well demona- 
strated by the statement of General Counsel on pp. 52-59 
of the brief for the Board. 

This is the subject of question 4 in the Stipulation. 


ARGUMENT. 


The essential facts in evidence are not in dispute. 

In reviewing the findings of fact by the Trial Examiner 
and the Board, the Court should keep this in mind. That 
these facts could not be contradicted by the Unions is evi- 
denced by the failure of any International representative 
of United Association to take the witness stand to attempt 
to refute any of the evidence. 

Both Schoemann, the General President, and McCartin, 
Assistant to the General President, of United Association, 
were subpoenaed by Edison before the beginning of the 
lengthy trial. These subpoenas were quashed on motion 
of United Association. They never testified. Nor did 
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Bradshaw, the International Organizer, ever take the stand 
to contradict testimony quoting his statements of the pro- 
seribed objects of United Association. 

Instead, this Court is virtually snowed under by volu- 
minous statements of ‘‘facts’’, made by the Unions for the 
first time, not only in their Economic Brief, but in their 
other two Briefs, wholly without support in the record. 
These self serving statements are on matters which prop- 
erly should have been the subject of testimony by witnesses, 
who would have been subject to cross examination. If 
these unsupported statements have any value to this Court, 
they stand as admissions by the Unions of the proscribed 
objects of their conduct. 

Furthermore, this Court should give great weight to 
the inferences of fact drawn by the unanimous Board, quali- 
fied by experience as an expert in its field. 


I. 


The Unions were responsible for a strike against 
United Engineers and for a concerted refusal to work. 


In January 1957, Detroit Edison was well advanced on 
a great expansion program planned to keep pace with the 
demands upon it for electric service. United Engineers 
was acting as the contractor on the River Rouge project, 
supervising the installation of the fifth and sixth consecutive 
generating units for which it had been so engaged. The 
Union President, Kelley, was the general foreman on pipe 
work and had held the same position for prior units, He 
knew what was to be done and when it was supposed to be 
done. It was not necessary to give him detailed instructions 
(J. A. 27-30). 

On January 21, 1957, a carload of Westinghouse turbine 
pipe arrived on the job. In normal course the yard foreman 
would have the car put in the turbine room and the turbine 
room foreman would have it unloaded (J. A. 42). But that 
pipe was not unloaded. The next day the local Union 
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Business Manager told the United Engineers’ construction 
manager that he had orders from Washington not to handle 
the pipe, and that the pipefitters would not handle it because 
Westinghouse was not a United Association union shop 
(J. A. 142-144) ; and the Union President told the Westing- 
house service engineer why they would not handle the pipe 
(J. A. 94). 

On January 24, 1957, the Union International Organizer 
confirmed to the UE construction manager the objects of 
the strike (J. A. 145). 

On January 28, 1957, the pipefitters stopped working on 
Westinghouse pipe already in the plant, and the turbine 
room foreman (a Union member and an employee, J. A. 322) 
said he had instructions from the Union (J. A. 95). 

On March 12 United Engineers’ General Superintendent 
ordered Kelley (the general piping foreman and Union 
President) to install the Westinghouse pipe. After talking 
to a Union business agent, Kelley did not do so and told 
the Superintendent he could fire him if he wished (J. A. 57). 

On March 13, 1957, about eighty pipefitters were asked 
whether they would erect the Westinghouse pipe if the 
Union O.K.’d it, and they all answered yes (J. A. 319, 371). 

On March 26, 1957, the turbine room foreman, after con- 
ferring with Kelley, refused to disconnect some pipe neces- 
sary to let other trades work (J. A. 98). 

Section 8(b)(4)(A) forbids a labor organization or its 
agents to engage in a strike for an unlawful object. It also 
forbids them to induce or encourage employees of any 
employer to engage in a strike, or a concerted refusal in 
the course of their employment to handle any goods, for an 
unlawful object. One offense is as significant as the other. 
Both were committed in this case. Neither should be over- 
looked in the decision of this case. 

The series of events showing the Unions’ part in these 
episodes is more fully described, with citations to the record, 
on pp. 5-11 of the brief for the National Labor Relations 
Board. All the evidence on this subject points clearly and 
directly to the fact that the Unions engaged in a strike and 
time after time induced and encouraged its members to 
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engage in a strike and a concerted refusal in the course of 
their employment to handle pipe fabricated by members of 
another union. There is no room for any other conclusion. 
N.L.R.B. v. Local 1976, Carpenters (1957), 241 Fed. 2d 147; 
Truckdrivers etc. Union No. 728 (1957), 119 NLEB 399. 


Il. 


There was a refusal by the Unions to refer 
employees to the job and that constituted violations 


of Section 8(b) (4) (A). 


In addition to the violations described under the pre- 
ceding heading, the Unions also engaged in a strike by 
refusing to refer to the job the only pipefitters available 
for it. Furthermore, this refusal induced and encouraged 
employees of United Engineers to engage in a strike or a 
concerted refusal in the course of their employment. The 
objects which made unlawful this conduct of the Union are 
dealt with under heading ITI. 


A. The Unions did refuse to refer pipefitters to the job. 


There is no real dispute, and there can be none, that 
there was a deliberate refusal by the Unions to refer pipe- 
fitters to United Engineers. The record proves it (J. A. 
160-161; 229) and the Unions admit it although they try 
to escape the consequence by telling how they forced 
United Engineers to withdraw the request which had been 
refused (First Union Brief, pp. 43-44). 

The request for pipefitters was made orally on March 
13, 1957, by the United Engineers Construction Manager, 
and confirmed in writing by him the next day (J. A. 286). 
He testified (J. A. 164) that a month later he was instructed 
by a Vice President of United Engineers to withdraw the 
letter of request because ‘‘they were under considerable 
pressure from the United Association’’. The withdrawal 
letter was written on April 16, 1957 (J. A. 287). The Vice 
President’s testimony (J. A. 122) as to the date when he 
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instructed withdrawal of the request to the Local, is not 
precise. The First Union Brief claims (p. 44) that he 
meant March 15, 1957. He did not say so. It is submitted 
that his testimony is consistent with the precise recollection 
of his subordinate, the Construction Manager, and that the 
date of the withdrawal letter, April 16, 1957, convincingly 
corroborates the memory of the Construction Manager. 

Without a shadow of doubt, the Union did deliberately 
refuse to refer pipefitters to United Engineers for work on 
this job (J. A. 232), and none were supplied until after the 
Federal Judge, on May 9, 1957, indicated his intention to 
grant the Board’s petition for a restraining order (J. A. 
374). 


B. The Unions’ refusal to refer pipefitters to the job con- 
stituted a strike in violation of Section 8(b) (4) (A). 


The term ‘‘strike’’ is defined by Section 501 of the 
Act as including any strike or other concerted stoppage of 
work by employees and any concerted interruption of 
operations by employees. The term ‘‘employee’’ is defined 
by Section 2(3) of the Act as including any employee and is 
not limited to the employees of a particular employer unless 
the Act explicitly states otherwise. Section 501 does not 
link employee to an employer or a course of employment. 

The courts have broadly construed ‘‘employees’’ as 
descriptive of members of the working class and have held 
that prospective employees are entitled to the protection 
of the Act, as well as those actually working on a job. 
Phelps Dodge Corporation v. NLRB (1941), 313 U. S. 177; 
John Hancock Mutual Life Ins. Co. v. NIRB (1951), 191 
F, 2d 483; Time-O-Matic, Inc. v. NLRB (1959), 264 F. 2d 96. 

The pipefitters whom the Unions refused to refer to 
this job were at least prospective employees. They were 
the only pipefitters available for the job. They were all 
members of Local No. 636 of the United Association and 
their employment was provided for by the National Con- 
struction Agreement between United Engineers and United 
Association (J.A. 271), as supplemented by the agreement 
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of the Local with Detroit contractors, to which United Engi- 
neers was made a party (Detroit Edison Exhibit 12). The 
local Union was obliged to furnish all pipefitters required, 
and if it failed to do so, United Engineers could call upon 
the United Association to furnish such additional employees 
(J.A. 274). These pipefitters were more than mere appli- 
cants or prospective employees. The contractor and the 
Union had made complete provision for the employment of 
Union members. United Engineers was entitled to request 
the men and the Union was bound to refer them. UE did 
request and UA refused to refer. 

When the request of the United Engineers was refused 
and officials of the International Union instructed officials 
of the local Union not to refer pipefitters to the job, the 
Unions had struck the job as effectively as if they had 
thrown a mass picket line around it. 

The Board well realized what the Unions were doing 
when they refused to refer pipefitters to the job, and there- 
fore separately concluded that the petitioning Unions 
engaged 


“¢... in a ‘strike’ within the meaning of Section 
8(b) (4) (A) when they failed to refer members to 
United Engineers. That term encompasses ‘any 
strike’ or ‘other concerted interruption of operations 
by employees.’ Where a union, as the agent of its 
members, refuses to permit them to work for any 
employer with whom it has a labor agreement by the 
simple expedient of failing to dispatch them to a 
project where operations are about to commence 
or already are in progress, the union causes a con- 
certed interruption of the employer’s operations 
as surely as if it had called the men off the job 
where they were already at work.”’ (J. A. 331) 


It was not necessary to decide that the men whom the 
Unions refused to refer to the job were employees of United 
Engineers, in order to find that they were employees within 
the meaning of the term ‘‘strike’’, and in order to find 
that the Union had engaged in a strike by refusing to refer 
them to United Engineers. 
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Moreover, as acutely noted by General Counsel in his 
brief for the Board (p. 49), the refusal to refer men to 
i handle Westinghouse pipe further encouraged the ones 
: already on the job to continue their concerted refusal to 
work on Westinghouse pipe. 


C. The Unions’ refusal to refer pipefitters to the job 
induced and encouraged employees of United Engi- 
neers to engage in a strike or a concerted refusal in the 
course of their employment to work on Westinghouse 
pipe in violation of Section 8(b) (4) (A). 


The substantial nature of the relationship between the 
| pipefitter members of Local No. 636 who were not referred 
to the job when requested, and United Engineers, was well 
described and analyzed by the decision of the Board (J. A. 
324-329) and is cogently presented in the brief of General 
i; Counsel for the Board (pp. 43-48, 50-52). The elements of 
a course of employment were so real and substantial that it 
is hard to imagine how the Board could have come to any 
different conclusion. 


The forms of employee relationship vary greatly among 
different crafts and with the relations of different employ- 
ers to members of the same craft. The Board must look 
through the form and find the substance. Its judgment of 
the realities of these situations is entitled to the highest 
respect. As was stated by the Supreme Court in Labor 
Board v. Atkins & Co. (1947), 331 U. S. 398, at page 403: 


“|. the terms ‘employee’ and ‘employer’ in this 
statute carry with them more than the technical and 
traditional common law definitions. They also draw 
substance from the policy and purposes of the Act, 
the circumstances and background of particular 
employment relationships, and all the hard facts 
of industrial life. 

‘¢And so the Board, in performing its delegated 
function of defining and applying these terms, must 
bring to its task an appreciation of economic real- 
ities, as well as a recognition of the aims which 
Congress sought to achieve by this statute. This does 
not mean that it should disregard the technical and 
traditional concepts of ‘employee’ and ‘employer.’ 
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But it is not confined to those concepts. It is free 
to take account of the more relevant economic 
and statutory considerations. And a determination 
by the Board based in whole or in part upon those 
considerations is entitled to great respect by @ 
reviewing court, due to the Board’s familiarity with 
the problems and its experience in the administra- 
tion of the Act.”’ 


It is respectfully submitted that the Board’s decision 
that the men were employees of United Engineers was 
reasonable and should be upheld by this Court. (NLRB v. 
Hearst Publications (1944), 322 U. 8. 111). 

This conclusion is strongly supported by the Unions’ 
own argument which classifies as employees the pipefitters 
whom they refused to refer to this job. The foundation 
of the United Association argument that this case is a 
primary dispute, is its claim that it represents a nation- 
wide labor pool of craft workers, with local pools repre- 
sented by local unions supplying the workers for local jobs, 
and that the union members must be regarded as employees 
as a class. This is the backbone of all three Union briefs, 
e.g., First Union Brief, pp. 21, 27; Second (Economic) 
Union Brief in its entirety (n. b. p. 44); Union Reply Brief, 
Argument I-D. 


Ill. 


Objects of the Unions’ conduct were to force United 
Engineers to cease handling prefabricated pipe of any 
processor not employing members of United Associa- 
tion and to force Detroit Edison to cease doing business 
with any person supplying pipe prefabricated by 
workers not belonging to United Association; objects 
proscribed by Section 8(b) (4) (A). 


The cause of the Unions’ conduct is clear—the delivery 
of Westinghouse pipe. The Unions admit it but call it a 
violation of the fabrication provision of their agreement 
with United Engineers and other contractors (First Union 
Brief, p. 5). 
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United Engineers was engaged by Detroit Edison to 
furnish and supervise the labor to build several large electric 
| generating plants. It did not have any responsibility for 
the supply of material to be used or equipment to be 
installed. Its job was to take what was furnished and to 
build the plants. For the pipefitting work it employed 
members of Local No. 636 of the United Association. Its 
' contract with that Association, in effect for this job, pro- 
| -yided that the wages and working conditions set forth 
therein would be effective on all plumbing and pipefitting 
_ work performed by the employer, United Engineers (J. A. 
273). That contract incorporated from an earlier contract 
- an article entitled Erection which is referred to as a fabri- 
cation clause (J. A. 282). 


| A. United Engineers did not violate the fabrication clause. 


The fabrication clause is made up of four paragraphs. 
Paragraph (A) provides in substance that all pipe work 
being installed by United Engineers must be done by mem- 


bers of the United Association and not by any other craft. 

United Engineers did give them all that work. 
| Paragraph (B) provides in substance that prefabrica- 
tion of certain large size pipe ‘‘may be performed at the 
site of the job or in the plant of the employer’”’. This para- 
graph, according to the Unions’ First Brief (pp. 18-19), was 
directed at those contractors who also had fabrication shops 
employing non-union mechanics and doing some of their 
fabrication work in such shops instead of at the job site. 
United Engineers did not have any fabrication shop and 
it used members of the United Association to do on the 
job site all the fabrication of pipe covered by its contract 
with Detroit Edison. 

The fourth paragraph of the fabrication clause listed 
the work to be performed in the field. Its scope, however, 
was limited by Article II, entitled ‘‘Scope of Agreement”’, 
providing only that it would be effective on work per- 
formed by the employer. The plumbing and pipefitting 
work to be performed by United Engineers was work with 
and work on pipes as furnished to United Engineers at 
the site. About 20% of the piping for the Westinghouse 
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turbine at River Rouge was to be fabricated on the job site 
(J. A. 87). The fourth paragraph of the fabrication clause 
applied to that pipe. United Engineers instructed the pipe- 
fitters to do the work on it but the Unions would not 
permit it. 

The third paragraph of the fabrication clause read as 
follows: 

“*C. The Local Unions of the United Association 
reserve the right to refuse to handle, erect or install 
fabricated materials sent to the job that have not been 
fabricated by Journeymen members of the United 
Association, receiving the prevailing building con- 
struction wage rate in effect wherever the pipe fabri- 
cation shop may be located.’’ 


This paragraph is a reservation by the Union, not an 
obligation of United Engineers. Nevertheless, it is this 
paragraph upon which the Union relies for its claim of 
violation of the agreement. 

After the strike had been called, the Union pressed its 
claim with the National Constructors Association, with 


the result that a stipulation of interpretation was signed 
(J. A. 308), dated March 27, 1957, which stated that the 
clause applied without distinction as to whether the 
materials were furnished by the employer or furnished 
by others for installation by the employer. It is submitted 
that this demonstrates that the charge of violation was 
fabricated by the Union to obscure its ulterior objects. 


B. The Union strike demands were not the subject of a 
primary dispute. 


A demand which an employer has no power to grant, 
which calls for action by a third person, is not a primary 
demand. Primary means first and direct. Here the demand 
was for non-fabricated or UA-fabricated pipe to be sent to 
the job. But only Detroit Edison or Westinghouse or some 
other processor, and not United Engineers, could satisfy 
that demand (J. A. 389-391). 

As the Labor Board has recently said in International 
Brotherhood of Longshoremen (Chicago Stevedoring Co.) 
(1959), 125 NLRB No. 1; 44 LRRM 1056, 1057: 
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“‘Clearly, the scope of another employer’s operation 
or the terms and conditions of employment of another 
employer’s employees who are themselves outside the 
bargaining unit, are not proper subjects for manda- 
tory bargaining.”’ 


In the Chicago Stevedoring case, the union was insisting 
that the lessee of a warehouse guarantee that the union 
members be given work to be performed for the lessor. 
There, as here, the union called it a matter of work jurisdic- 
tion, but the Board held that the jurisdiction claimed was 
beyond the control of the employer on whom the demand 
was made, and hence not even a proper subject of manda- 
tory bargaining. 

One of the objectives of the Unions was to obtain from 
United Engineers a commitment that Detroit Edison would 
purchase pipe fabricated only by United Association mem- 
bers. United Engineers had no control over the purchases 
of Detroit Edison and so informed Petitioners. 

In the leading case of N.L.R.B. v. The Denver Buiding 
& Construction Trades Council (1951), 341 U. S. 675, union 
employees of the general contractor and various sub- 
contractors struck because the electrical subcontractor 
employed nonunion workmen. The unions contended that 
they were engaged in a primary dispute with the general 
contractor since they sought simply to force him to make 
the project an all-union job. The court remarked that if the 
general contractor had been doing the electrical work he 
could have replaced the workers with union men and dis- 
posed of the dispute, but pointed out that the only thing 
that could be done to satisfy the demand was to force the 
third party, the subcontractor, off the job, and held that 
it was not a primary dispute. 

A case analogous to the present one was Local 74, Car- 
penters v. NLRB (1951), 341 U. S. 707. In that case an 
owner of a house engaged a general contractor to furnish 
and supervise the workmen and select the materials to reno- 
vate the house. The wall and floor coverings desired by 
the owner were available only at one store, which insisted 
on installing them as a condition of their sale. That store 


as by forcing 
Te. The court 


C. The strike was a secondary boycott to force third 
' Parties to cease handling certain pipe and to cease 
doing business with persons who supply it. 
United Engineers did n 
ciation member i 


fitters to strike 
Edison, 
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| different employers, would cease to exist, and competition 
' among employers would be severely curtailed. 

An attempt to achieve on a local scale, the results sought 
on the national scale by the petitioning Unions and the 
National Constructors Association (which has filed a brief 
as Amicus Curiae to strengthen the Union case) was 
defeated by the Supreme Court in 1945, in the case of the 
local Union of Electrical Workers which had gained a prac- 
tical monopoly over the supply and installation of electrical 
equipment in the New York City area. Allen Bradley v. 
Union (1945), 325 U. S. 797. The endeavor of the notorious 
Local No. 3 was to make more work for its own members (as 
United Association seeks to do) and it was highly suc- 
cessful. Unfortunately, the methods and immediate 
objects of the union conduct were illegal. 


D. The Union agreement did not make lawful conduct 
proscribed by Section 8(b) (4) (A). 


When the United Association agreement with United 
Engineers was entered into, the Act did not forbid such 
an agreement nor did it forbid an employer to abide by it. 
It did forbid a union to try to force compliance by striking 
or inducing or encouraging employees to strike or to engage 
in a concerted refusal to work, for the object of forcing any 
employer or other person to cease handling the products 
of anyone else or to cease doing business with any other 
person. Moreover, as the Court pointed out in the Sand 
Door case, Local 1976, Carpenters v. N. L. R. B., 357 U.S. 
93, the employer party to such an agreement was free to 
decide, at the time when compliance was demanded, 
whether to abide by it or not, free of the pressure of direc- 
tion or persuasion of employees. In this case there was a 
period of several months after the first strike action before 
the employer, United Engineers, finally succumbed to the 
pressure of the union and entered into the settlement agree- 
ment of May 20, 1957 (J. A. 375-376). That agreement 
cannot be divorced from the record of unlawful action 
(direction and inducement of employees) for unlawful 
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objects (boycott of non-UA pipe) which are proven without 
contradiction of fact in the record and which are virtually 
admitted by Petitioners’ briefs. In this case the Union 
did not refrain from the specifically prohibited means of 
coercion through inducement of employees which was 
expressly condemned by the Supreme Court in the Sand 
Door case, supra; and one of the Union’s objects was to 
force Detroit Edison to cease doing business with a third 


party. 


IV. 


The Board’s order is valid and proper. 


When the Board finds that a party has engaged in an 
unfair labor practice it has broad discretion to fashion a 
remedy, which will effectuate the policies of the Act*, to 
prevent activity of the same sort in the future and to elim- 
inate |the effects of past unfair labor practices. As the 
Supreme Court held in Electrical Workers v. Labor Board 
(1951), 341 U. S. 694, when an unlawful objective has been 
found, it is not necessary that all the untravelled roads to 
that end be left open and that only the worn one be closed 
which was followed in the past by the person being 
restrained in the future. 

It is an unusual case where a court finds that the Board’s 
remedy will not effectuate the policies of the Act. It is 
respectfully submitted that the Board’s remedy in this 
case is valid and proper, as is well demonstrated by the 
statement of General Counsel on pages 52 to 59 of the 
brief for the Board. 

Two main points are made in the Union briefs concern- 
ing the Board’s order. First, the Unions erroneously contend 
that the Board’s order improperly protects the purchasing 
policy of the primary employer, Edison, and doesn’t protect 
the neutral, United Engineers. The order doesn’t pass 


* Section 10(c) of the National Labor Relations Act, as amended. 
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| judgment on Edison’s purchasing policy ; it doesn’t prohibit 
the Unions from pressuring Edison to change its purchasing 
' policy on pipe, it only forbids them to do so by putting 
pressure on neutral employers (in violation of Section 
- 8(b) (4) (A) ) to cease doing business with Edison. Thus, 
| contrary to the Unions’ contention, the Board’s order is 
- permeated with protection for neutrals, including United 
Engineers. Moreover, Edison is no more an incidental 
beneficiary of the Board’s order in this case than was the 
purchaser of non-union doors in Local 1976, Carpenters 
v. VN. L. R. B. (the Sand Door case), 357 U. S. 93. But the 
orders in both cases were primarily to protect the neutral 
| eontractors, whose employees refused to work on the hot 
goods. 

The Unions contend that United Engineers didn’t need 
the protection of the Board’s order since the disputes at 
the River Rouge and St. Clair projects were settled. 
With respect to St. Clair, this contention disregards the 
need to preserve the freedom of choice of an employer at 
the time when a union wants to enforce a hot goods clause, 
the importance of which was pointed out and emphasized 
by the opinion of the court in the Sand Door case. Further- 
more, there was no settlement on the Monroe project, for 
which the record shows that United Engineers had a con- 
tract from Edison. In addition, this Court cannot say, 
any more than could the Supreme Court in the Sand Door 
case, supra, at p. 97, footnote 2, that the Board was not 
justified in concluding that it was desirable to add the sanc- 
tion of its order to whatever agreement United Engineers 
and the Unions had reached with respect to the River 
Rouge project. 

Second, the Unions incorrectly conclude that the Board’s 
order declares the fabrication provision unenforceable in 
its entirety. On the contrary, the Board’s order provides 
(J. A. 337) that the fabrication clauses do not prohibit or 
otherwise preclude any member of Local 636 from install- 
ing or otherwise handling prefabricated piping which does 
not satisfy the terms of those clauses. This conclusion of 
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the Board is in accordance with the plain wording of the 
fabrication clauses. Compare the United Association 
clauses with the Teamsters’ clause in Local 1976, Car- 
penters v. N. L. R. B., supra, which provides that ‘‘members 
of the Union shall not be allowed to handle or haul freight 
to or from an unfair company,...’’. Such a comparison 
demonstrates the correctness of the Board’s conclusion. 

If anything, the Board’s order in this case is not broad 
enough, particularly now that the Labor-Management 
Reporting and Disclosure Act of 1959 makes unenforce- 
able and void clauses such as paragraph (C) of the fabri- 
cation provision.* 

Paragraph (C) of the fabrication provision is not saved 
by the proviso of Section 8(e) since the paragraph does 
not relate to the contracting or subcontracting of work to 
be done at the job site. In the Senate debate on the Con- 
ference Report Senator Kennedy stated: 


“<Tt should be particularly noted that the proviso 
relates only to the ‘contracting or subcontracting of 
work to be done at the site of the construction’. The 
proviso does not cover boycotts of goods manu- 
factured in an industrial plant for installation at 
the jobsite; or suppliers who do not work at the 
eal (105 Cong. Rec. 16415, daily ed. Sept. 3, 
1959). 


* Section 704(b) provides 


**(b) Section 8 of the National Labor Relations Act, as amended, 
is amended by adding at the end thereof the following new sub- 
section : 


“**(e) It shall be an unfair labor practice for any labor organ- 
ization and any employer to enter into any contract or agreement, 
express or implied, whereby such employer ceases or refrains or 
agrees to cease or refrain from handling, using, selling, transporting 
or otherwise dealing in any of the products of any other employer, 
or to cease doing business with any other person, and any contract or 
agreement entered into heretofore or hereafter containing such an 
agreement shall be to such extent unenforcible and void: Provided, 
That nothing in this subsection (e) shall apply to an agreement 
between a labor organization and an employer in the construction 
industry relating to the contracting or subcontracting of work to be 
done at the site of the construction, alteration, painting, or repair 
of a building, structure, or other work. ...’ ”? 
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| Furthermore, the Conference Report stated: 


“The proviso does not exempt from section 8(e) 
agreements relating to supplies or other products 
or materials shipped or otherwise transported to 
and delivered on the site of the construction.’’ (H. BR. 
Rep. No. 1147, 86th Cong., 1st Sess. 39 (1959)). 


Conclusion. 


For the foregoing reasons, it is respectfully submitted 
' that a decree should issue enforcing the Board’s order. 


January 7, 1960. 
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A Statement of the Facts 
Interest of Amicus Curiae 
Argument 


The persons who were not referred by the 
Union to the Employer were not employees and 
the failure to refer did not occur in the course 
of their employment 


Conclusion 
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BRIEF SUBMITTED BY NATIONAL CONSTRUCTORS 
ASSOCIATION AS AMICUS CURIAE 


This proceeding is brought by petitioners to review a 

decision of the National Labor Relations Board holding 
that petitioners, as unions, had violated Section 8(b) (4) (A) 
of the National Labor Relations Act as Amended in 1947. 
The Board found the unions had violated the Act by en- 
gaging in or inducing or encouraging employees of United 
Engineers at its construction project in River Rouge, 
Michigan to engage in a strike or concerted refusal in the 
course of their employment to handle certain prefabri- 
cated pipe. 
: The Board also held that the petitioners violated Sec- 
tion 8(b)(4)(A) by refusing to refer pipe fitters to United 
Engineers and had thereby induced or encouraged em- 
ployees to engage in a strike or concerted refusal in the 
course of their employment to perform services for ob- 
jects proscribed by the Act. Although the only refusal to 
refer found by the Board occurred on March 13th and 
14th in connection with the River Rouge project, the order 
directs that such referrals not be refused at St. Clair 
and Monroe, Michigan, each approximately fifty miles 
from River Rouge or at any other project of Detroit 
Edison within the jurisdiction of Local 636. The decision 
therefore does not distinguish between projects where 
employees represented by the union are currently at work 
and projects on which no employees represented by the 
union are at work. 

This brief is addressed only to that portion of the 
Board’s decision holding that the refusal to refer appli- 
cants constituted a strike or concerted refusal by em- 
ployees in the course of their employment. 
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A Statement of the Facts 


In 1956 and 1957, employees of United Engineers, a 
member of the National Constructors Association, herein- 
after referred to as “NCA”, were employed on a project 
at River Rouge, Michigan, which United Engineers was 
performing for Detroit Edison. In January of 1957 pre- 
fabricated pipe was brought to the construction site and 
the Board has found that the petitioners herein violated 
Section 8(b)(4)(A) of the Act by their conduct in refus- 
ing to have their members install that pipe. 

In addition to the project at River Rouge which was in 
process, United Engineers had contracted to perform 
other construction work for Detroit Edison at St. Clair 
and Monroe, Michigan. At the time of the alleged viola- 
tions of the Act in March of 1957, no members of the 
petitioners were employed on these other two projects. 

In connection with the controversy that arose on the 
River Rouge site, United Engineers on March 13th and 
14th requested that Local 636 of the United Association 
send additional pipe fitters to that project. These added 
pipe fitters were never referred by Local 636 to United 
Engineers. Local 636 also indicated that it would not 
refer pipe fitters for work to be performed at St. Clair 
or Monroe if a violation of the national construction 
agreement between United Engineers and the United 
Association of Journeymen and Apprentices of the 
Plumbing and Pipe Fitting Industry of the United States 
and Canada, AFL-CIO, would be likely to oceur at St. 
Clair or Monroe. 


Interest of Amicus Curiae 


The National Constructors’ Association is an unincor- 
porated association consisting of approximately twenty- 
five construction companies engaged primarily in design- 
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i ing and building chemical plants, steel plants, power 
plants and oil refineries. One of the functions of NCA 
' is to negotiate collective agreements with unions which 
| represent employees in the various building and construc- 
tion crafts. These agreements which establish terms and 
: eonditions of employment on construction projects under- 
taken by the employers at points throughout the United 
: States are known as national construction agreements. 
They usually provide that the employer will adopt local 
' wages and working conditions, and in many cases con- 
| tain a provision for the referral of applicants by centers 
| operated by the union or by unions and employers. The 
| national agreement of 1956 between United Engineers and 
the United Association which is referred to throughout 
the Board’s decision is an illustration of the national 
| agreements which have been negotiated by NCA. 
The particular interest of NCA and its members in 
' the decision of the Board arises out of the holding that 
; @ failure or refusal to refer pipe fitters was, as to the 
persons not referred, an inducement of employees and 
that such inducement occurred in the course of the em- 
ployment of such employees. The effect of the Board’s 
decision is that persons who have never been referred to 
an employer and whose identity will probably be unknown 
to the employer are held to be his employees and are also 
held to have an employment relationship with him. 

The decision below establishes an employment relation- 
: ship in the building and construction industry where none 
: has ever been deemed to exist before. Employers, unions 
and persons seeking employment have never for any pur- 
‘ pose considered that an employment relationship existed 
under the circumstances described in the Board’s decision. 
‘ The decision below holds that these unreferred and un- 
' known persons were employees of the employer; it also 
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holds that this non-referral occurred in the course of their 
employment. The construction industry has never under- 
stood the course of employment to include anything prior 
to an actual direction by the employer to an applicant to 
report for work under the employer’s supervision and 
control. 

The decision of the Board, if sustained, would expose 
employers to an employment relationship with unknown 
persons who in fact might never have been employed by 
the employer or who might never have accepted employ- 
ment with the employer. 


ARGUMENT 


The long accepted and understood concepts of “em- 
ployee” and the “course of employment” are set aside in 
the decision below. The statutory definition of “employee” 
has never been extended to the point reached below. The 
Board’s holding that the unreferred pipe fitters were em- 
ployees relies first upon Phelps Dodge Corp. v. N.L.R.B., 
313 U. S. 177 which concerned the remedy for a discrimina- 
tory refusal to hire. This case is hardly in point here 
since there were no applicants for employment while the 
discussion in the cited case was in relation to the remedy 
for a discriminatory refusal to hire specific applicants. 
In any event, that decision has no application to the course 
of employment aspect of the current cases. 

Reliance was also placed upon Radio and Television 
Artists v. Getreu, 258 F. 2d 698, which involved an appeal 
from an injunction issued under Section 10(1) of the Act. 
In that case, the Court pointed out: 

“At the outset we emphasize the limited scope of 


our function on this appeal. Section 10(1) of the 
Act requires that the district judge, as a prerequi- 
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site for the issuance of a temporary injunction, need 
only find that there is reasonable cause to believe 
that a violation of §8(b)(4)(A) of the Act as 
charged has been committed. * * * ‘The district 
court was not required to make final or even prelim- 
inary findings as to the truth or falsity of the facts 
alleged in the petition of the director. * * * 
Review here is further confined by Rule 52(a), F. 
RB. Civ. P. * * *, to determining whether the district 
court’s finding of reasonable cause was clearly 
erroneous.” 


The Radio and Television Artists case is distinguished 
‘from the current facts in that the persons involved were 
actually performing service; the primary issue was 
whether these persons were employees or independent 
contractors. 

In its brief on this appeal the Board also cites N.L.R.B. 
v. Hearst Publications, 322 U. S. 111. Here, too, this issue 
was whether certain persons were employees or independ- 
‘ent contractors which is often a close and difficult issue 
‘but which clearly involves the performance of services by 
known persons. In any event, the case concerned only 
the employee issue and has no application to the course of 
employment issue. 

The authority of this decision has been greatly reduced 
‘by the Act as amended in 1947 and by the following 
excerpt from the Report of the House Committee: 


“An ‘employee’, according to all standard diction- 
aries, according to the law as the courts have stated 
it, and according to the understanding of almost 
everyone, with the exception of members of the 
National Labor Relations Board, means someone 
who works for another for hire. But in the case of 
National Labor Relations Board v. Hearst Publi- 
cations, Inc., (322 U. S. 111 (1944)), the Board ex- 
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panded the definition of the term ‘em 
anything that it ever had included 


newspapers fr m 
Sell them to 


‘employ 
far rea, 


> and ‘independent 
wages or salaries 
‘Independent contractors’ 
& price, decide how the 


usually hire others to do the 
r their income n 


? 


approved, i i ndent contractors’ 
from the "—House Report 


In seeking to avoid the impact of the well-established 


rule of the Joliet case (Joliet Contractors Association vy. 
NIB. 202 F. 24. 606), which arose in the building 
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and construction industry, the decision below relies upon 
United Marine Division, Local 33,(New York Shipping 
Association), 107 N.L.R.B. ‘and Independent et al. 
(Charleston Stevedoring Company, Inc.), 118 N.L.R.B. 
920. Both of these arose out of waterfront employment 
where employment practices differ from building and 
construction. 

In the New York Shipping Association ease this dis- 
tinction is recognized in the Trial Examiner’s decision 
which was adopted by the Board: 


“The contention is advanced, and argued at con- 
siderable length, that because of the employment 
practices in the industry, a finding cannot be made 
in this case that ‘employees’ were induced and 
encouraged to engage in a strike or concerted 
refusal to work ‘in the course of their employment.’ 
This contention proceeds from the asserted factual 
premise that as longshoremen shapeup for separate 
hiring each morning, and if assigned to work are 
put on under a contract of hire extending at most 
for 1 day, a new employer-employee relationship 
is established each day they are hired that termi- 
nates at the end of that workday without continuing 
on from day to day. Based upon that premise, and 
relying principally upon the Board’s decision in 
Joliet Contractors Association, 99 NLRB 1391, and 
the affirmance of that decision by the Seventh 
Cireuit Court of Appeals, 202 F. 2d 606, the 
Respondents argue that a refusal by longshoremen 
to perform services on any given day before they 
are actually hired for that day cannot constitute 
a “strike or a concerted refusal” by “employees.” 
because no employer-employee relationship then 
exists that can be interrupted. Consequently, they 
say, any picketing designed to induce such a refusal 
may not be viewed as illegal in the statutory sense. 
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“But even with these considerations aside, I am 
persuaded that the Respondents’ argument is un- 
sound and their reliance on the Joliet case mis- 
placed. The Joliet case involved a union’s refusal 
to furnish to an employer workers who had not yet 
established with that employer an employment rela- 
tionship of any kind. Nor had they established 
vis a vis that employer, alone or with others related 
to him, a course of employment possessing charac- 
teristics of certainty and continuity. That is not 
so as to the longshoremen in this case, certainly 
not as to those who function as part of steady 
gangs at piers where the steady gang system is 
followed nor, I think, as to those at other piers 
who are regular workers at such piers and who 
under the governing collective-bargaining agree- 
ment must be given ‘precedence in hiring’ at the 
shapeups. Here we have an already established 
arrangement and course of employment under which 
longshoremen are expected to make themselves 
available on a regular basis for work assignments 
each morning work is to be done, and the employing 
stevedoring contractor or steamship company is 
expected, and indeed required, to give such long- 
shoremen first call on such work as is available. 
That the relationship is regarded by both the 
employees and the employers, not merely as an 
intermittant one, broken at the end of each day’s 
work, but one having an established and continuing 
character, * * * 


* * * I further find that, as Local 333’s picketing 
was calculated to induce and encourage such em- 
ployees temporarily to withhold their labor that 
otherwise would have been available under their 
already established relationship with employers at 
whose piers they regularly worked, the picketing 
constituted in the statutory sense an inducement 
and encouragement to ‘engage in a strike or a 
concerted refusal [to work] in the course of their 
employment’.” 
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Likewise in the Charleston case the application of this 
rule to shipping employment is repeated: 


“Upon a careful review of the foregoing stipu- 
lated facts, we conclude that the ILA and Local 
1422 engaged in a strike against the Charging 
Parties, and ordered and directed its members in 
the port of Charleston who, because of an estab- 
lished course of employment in the shipping industry 
possessing characteristics of certainty and con- 
tinuity, were employees of the Charging Parties 
within the meaning of the Act, * * *” 


The basic distinction between waterfront and building 
construction employment is overlooked in the decision 
below. In waterfront employment there is technically a 
new hiring each day even when the employee works on 
successive days for the same employer. Each day’s 
work is covered by separate hiring for that day only, 
although the same employer may reengage all or some of 
the employees who worked on the prior day. It is also the 
practice for waterfront employees to seek employment on 
successive days with the same employer. This method of 
employment is commonly known as a shapeup. 

In building and construction, there is no shapeup. When 
an applicant is hired, it is the practice for that person, 
on becoming an employee, to work for the employer until 
the termination of his type work. He is not rehired each 
day. His actual term of employment may be short or 
long depending upon the length of the job. In the case of 
jobs undertaken by members of NCA, periods of employ- 
ment of longer than one month are frequent and in many 
cases continuous employment will exceed one year. 

On the job in the instant case many of the same em- 
ployees had worked at River Rouge for a prolonged 
- period of time; some employees were there for the full 
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duration of the controversy which gave rise to this litiga- 
tion. Among the many such employees were Morgan 
and Stolliker who are two of the actual employees identi- 
fied in the record of this ease. 

In applying the rule of the two longshore cases to this 
case, the Board found that there was an established 
arrangement and course of employment which had suf- 
ficient characteristics of “certainty and continuity” to 
warrant the conclusion that the unreferred pipe fitters 
were employees and that a course of employment existed. 

Whatever may be the rule applicable to longshore em- 
ployment, the nature of employment in building construe- 
tion is so different that no parallel exists. There is in 
the construction industry no certainty and continuity of 
employment or actually daily reemployment as in water- 
front employment. This rule of certainty and continuity, 
to have any validity, must rest upon an understanding 
between employers and employees that persons will be 
furnished employment and that persons will seek employ- 
ment in the manner described in the waterfront industry. 
There is no basis for this rule in building construction. 
There is even less basis for such a rule in the case of 
national constructors who on the completion of a job ina 
given location may not return to that employment area 
for a considerable period of time. In the event another 
job is performed in the same location, there will be no 
continuity of employment from the prior job. Such later 
employment will be recognized by all parties, including 
unemployment insurance divisions in all states as a 
Separate and new employment. 

In support of the holding below it is also urged that 
a union which had secured an exclusive hiring hall could 
achieve the purpose outlawed by Section 8(b) (4)(A) by 
the simple expedient of refusing to refer men. At the 
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‘outset it should be pointed out that in the instant case 
the Board has held that the employees of United Engineers 
who were actively at work on the construction site had 
| engaged in a strike or concerted refusal to perform service. 
Thus, Section 8(b) (4)(A) has been applied to the building 
‘and construction employees. It therefore cannot be said 
i that evasion of that section of the Act is so readily accom- 
plished that Congress must have intended a different 
‘interpretation of that section in building and construction 
than in other industries. Many other cases may be cited 
/ of evidence of the application of Section 8(b)(4)(A) to 
i building and construction; an excellent illustration is 
i cited in the Board’s brief, Local 1976 Carpenters’ v. 
N.L.R.B., 357 U.S. 93. 

Although many sections of the Act, including Section 
8(b)(4)(A) were revised by the recent amendments, the 
Act continues to require that there be “a strike or refusal 
in the course of * * * employment.” Congressional 

‘awareness of the practice in the construction industry of 
exclusive referral agreements appears in Section 705 of 
the Labor Management Reporting and Disclosure Act of 

i 1959 which expressly authorizes such agreements. The 
argument that the course of employment in the building 
and construction industry has a different meaning than in 

| other industries is an argument for an amendment to the 
Act not an argument for the construction of the existing 
Act. 

It is also argued that the decision by this court in 

Operating Engineers Local Union No. 3 v. N.L.R.B., 105 
U.S. App. D. C. 307, 266 F. 2d 905, supports the holding 
' below. That decision is clearly distinguishable. A violation 

of the Act was found where there were actual employees 
whose employment was terminated but as to those persons 

“whose employer might have secured a subcontract but did 
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not, there was held to be no violation of the Act. In the 
instant case the relationship between the unreferred per- 
sons and United Engineers is far more remote than the 
relationship in the cited case between the prime contractor 
and the employees of a subcontractor whom he would not 


engage. 


CONCLUSION 


It is respectfully submitted that the Board erred in 
holding that the unreferred persons were employees 
and that the non-referral occurred in the course of 
their employment. 


Respectfully submitted, 
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Washington 5, D. C. 
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QUESTION PRESENTED 


Whether the District, Court abused its discretion in refusing 
to modify an order of reference, entered on the court’s own 
suggestion, and over the objection of plaintiff-appellee Societe 
Internationale, referring a non-jury case in its entirety to a 
Special Master, by striking from the order the reference of 
the determination of all issues of fact and law, thereby leaving. 
with the Master continuing authority to conduct and supervise: 
pre-trial discovery, depositions and other preliminary matters,. 
where: (1) ithe District Court concedes that the order of ref- 
erence as it|stands would be contrary to Federal Rule 53(b) 
in the absence of consent of the parties; (2) the action is still 
in the early pre-trial discovery stage and the Master has not 
yet considered or determined any issue of fact raised by the 
pleadings in the action; and (3) an unforeseeable change in 
circumstances has occurred because the Supreme Court’s de- 
cision in Societe Internationale v. Rogers, 357 U.S. 197, 212- 
213, has broadened the area in which inferences must be drawn 
by the trier of the facts, with respect to basic issues involved 
in the litigation, due to the failure of the plaintiff-appellee to 
make complete disclosure—notwithstanding that the modifi- 
cation is sought by appellants who consented to the order of 
reference and notwithstanding, although it is not conceded, 
that the said appellee, by its conduct, may have abandoned 
its objection to the reference and acquiesced therein. 


. Jurisdictional statement 
Statement of the case. 


I. The reference of this non-jury case in its entirety is contrary 
to law and the continuance of the reference for the determi- 
nation of all issues of fact is improper__._.--------------- 

II. The court below committed an abuse of discretion in refusing 
to modify the order of reference herein by striking there- 
from the reference of the determination of all issues of 
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BRIEF FOR APPELLANTS 


ner ge hah ar STATEMENT 


This is an appeal from an inbedloontory order of the District 
‘Court’ dated March 9, 1959 (J.A. 155-156), denying the ‘ap- 
:pellants’ motion for an order modifying the order of reference 
of the éntire case to a Special Master‘on February 14, -1950 
 (J.A. 74-76), by striking therefrom the reference of ‘the dé- 
| termination of all issues of fact and law, thereby limiting 
: the scope of the Special Master’s authority to the conduct and 
supervision of ‘discovery proceedings, enone, = oe 
preliminary matters (J.A. 135). 

The order appealed from contained the statement of opinion 
by ‘the District Judge (Pie, J.), as provided by 28 USC: 
|1292(b) (J.A. 155-156). Leave to appeal from the-District 
Court’s $ interlocutory order of March 9, 1959, was ‘alowed by 
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order of this Court dated April 16, 1959 (J.A. 157). Notice 
of this appeal was filed on April 24, 1959 (J.A. 158). 

The jurisdiction of this Court is invoked under 28 US.C. 
1292. Pursuant to the order of this Court dated August 28, 
1959, the time for filing appellants’ brief was extended to 
September 15, 1959. 


STATEMENT OF THE CASE 


This is a suit instituted in October 1948 under Section 9(a) 
of the Trading with the Enemy Act, as amended (40 Stat. 
419, as amended, 50 U.S.C. App. Sec. 9(a)), by plaintiff- 
appellee Societe Internationale, also known as I. G. Chemie, 
to recover property consisting of shares of stock, dividends 
thereon, and other increments thereto in General Aniline & 
Film Corporation of New York, seized by the Alien Property 
Custodian and having a value in excess of $100,000,000 (J.A. 
17-32). The answer challenges I. G. Chemie’s claim of stock 
ewnership of General Aniline and asserts that it is an enemy 
and enemy-tainted and, therefore, has no standing to maintain 
the action (J.A. 34-55, 50). See Societe Internationale v. 
Rogers, 357 U.S. 197-198. 

Appellees Kaufman, Attenhofer and Klingler represent some 
1,700 stockholders of I. G. Chemie who intervened in the ac- 
tion pursuant to the Supreme Court’s decision in Kaufman v. 
Societe Internationale, 343 US. 156, to assert their rights to 
an interest in the assets proportionate to their stockholdings 
in their corporation.’ 

On January 18, 1949, the appellants moved for the designa- 
tion of a special judge to hear and superintend all matters in 
this case preliminary to trial (J.A. 56-57). That motion was 
denied without prejudice (J.A. 64). In April 1949 and again 
in January 1950, during hearings on cross-motions relating to 
discovery and depositions in connection therewith, the late 
Chief Judge Bolitha J. Laws suggested to counsel the advisa- 
bility of appointing.a Special Master (J.A. 58-64, 67-74). 
" 2'The intervenors represent approximately 15.439% of the stockholdings 
in I. G. Chemie as determined by the District Court on March 15, 1957: 


See Kaufman v. Brownell, 101 U.S. App. D.C. 147, 247 F. 2d 553, cert. den., 
355 U8. 842. 
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_ Neither side had requested the appointment of a Master, but 
| appellants’ counsel welcomed and endorsed the suggestion of 
the Chief Judge (J.A. 67-74), who set February 6, 1950, as 
a date for hearing both sides on the matter of the appointment 
of a Special Master (J.A. 65-66). On February 14, 1950, 
Chief Judge Laws signed an order appointing a Special Master 
herein to whom he referred “the determination and findings 
of all issues of fact and law involved in said actions” (J.A. 74- 
76). Appellants’ counsel supported the appointment of the 
Master (J.A. 162), but counsel for I. G. Chemie vigorously 
_ opposed it, embodying his opposition in a memorandum sub- 
_ mitted to the Court on February 14, 1950 (J.A. 76-78). On 
or about January 4, 1951, Chief Judge Laws designated Judge 
David A. Pine as Special Judge for this case. The designa- 
tion was apparently made as a routine matter. 

Upon his appointment in February 1950, the Special Master 
presided over a lengthy deposition which was concluded in 
May 1950. No part of his duties or functions, or proceedings 
had before the Special Master, was concerned with or devoted 
to the consideration or determination of any issue of fact or 
law raised by the pleadings in the main action. 

After inspecting documents produced by I. G. Chemie in 
the summer of 1950, appellants moved the District Court on 
October 31, 1950, for a judgment dismissing the complaint for 
Chemie’s failure to comply with an order for production en- 
tered on July 5, 1949 (J.A.79). Thereafter, as far as concerns 
the main action, the most significant function performed by 
- the Master was the hearing and determination of I. G. Chemie’s 

_ good faith in attempting to comply with the production order, 
and this function was performed not under the order of refer- 
ence of February 14, 1950, but as a special reference under an 
order dated March 1, 1951 (J.A. 86). This latter reference 
was made despite the pendency of a motion filed by I. G. 
Chemie on February 19, 1951, to vacate the original reference 
of February 14, 1950, on the ground that it was beyond the 
power of the Court to make (J.A. 80-83, 165). The motion 
was opposed by appellants (J.A. 84-85) and it has never been 
ruled upon by the District Court: 
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The appellants’ motion to dismiss occupied the courts of this 

Circuit for almost eight years. Judge Laws granted the motion 
to dismiss on December 21, 1953 (J.A. 100). - This Court af- 
firmed that order on June 30, 1955 (96 U.S. App. D.C. 232, 225 
F. 2d 532), but granted I. G. Chemie an additional six months 
within which to comply with the order for production. The 
Supreme Court denied Chemie’s petition for a' writ of certiorari: 
350° U.S. 937. On August 3, 1956, after the six months’ period 
granted by this Court had elapsed, the District Court entered 
an order upon the mandate of this Court affirming its original 
order of dismissal, and this Court again affirmed. 100 US. 
App. D.C. 148, 243 F. 2d 254. The Supreme Court granted a 
petition for a writ of certiorari (355 U.S. 812) and on June 16, 
1958, reversed the dismissal of the plaintiff-appellee’s com- 
plaint and remanded the case to the District Court for further 
proceedings. Societe Internationale v. Rogers, supra. 
’ During these eight years between the making of the motion 
to dismiss in October 1950, and the Supreme Court’s reversal in 
June 1958, of the orders of dismissal entered below, none of the 
proceedings had before the Master even touched upon the 
merits or issues raised by the pleadings in the main action. 
With the exception of those proceedings involved in the good 
faith proceedings (see supra, p. 3), only a relatively few mat- 
ters as between Chemie and the Government were presented to 
the Master, and these related to discovery.” Moreover, by or- 
der of Chief Judge Laws, all proceedings before the Special 
Master were stayed in so far as Chemie was concerned after 
May 12, 1953, pending the outcome of appellants’ motion to 
dismiss (J. A. 99-100). 

~ The Kaufman, Attenhofer and Klingler appellees intervened 
in 1952, following the decision in Kaufman v. Societe Inter- 
nationale, supra.- The Master was dccupiéd thereafter with 
numerous preliminary matters Pertaining to the suits of the 


* Only four Giaveecs iustiontal vis-a-vis L G. Chemie and the Government 
came before the Master after October’ 1950, viz appellants” objections‘to and 
motion ‘to strike ‘Chemie intérrogatories, filed’ July 18, 1951 (J:A: 3-4) ; ap 
pellants’ motion for-additional production tnder- Rule 34, filed’ February 13, 
1952 (J.A. 4) ; appellants’ motion for production of the original books of I. 
G: Chemie, ‘filed December 31, 1952’ (JA: 6)’; and Chemie’s motion for’ aadi- 
tional discovery filed January 29, 1959 (J.A/6)}0.1 C2 sinh Fa Got sin 
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: intervenors, some of which raised questions of law (e.g. J.A. 
112, 123), but the majority of which concerned interrogatories 
(e.g. J.A. 87, 102, 105, 125, 174-177, 202-204, 214-216). The 
suits in intervention have not progressed beyond the discovery 

i stage (J.A. 203-204, 216). And at no time, either in connec- 

tion with the main action or with the suits by the intervenors, 

i was the Master called upon to consider or determine issues of 

fact raised by the respective pleadings. 

On October 1, 1958, approximately three and one-half 

: months after the Supreme Court’s reversal of the orders dis- 

; missing the complaint and its remand of this case to the Dis- 

trict Court, appellants moved for an order modifying the or- 

. der of reference by striking therefrom the reference of the 

| determination and findings of all issues of fact and law and 

leaving with the Special Master authority only to conduct and 

supervise discovery proceedings and depositions (J.A. 135). 

This motion was denied by the District Court by order dated 

March 9, 1959 (J.A. 155-156), for the reasons stated in its 

oral opinion rendered after hearing on February 6, 1959 (J.A. 

147-152). 

RULE INVOLVED 


The pertinent rule is Rule 53(b) of the Federal Rules of 
Civil Procedure set out in the appendix, infra, p. 20. 


STATEMENT OF POINTS 


1. The District Court erred in treating the appellants’ con- 
sent to the order of reference as a final and binding waiver of 
their right to have the issues involved in this litigation tried 
before the court. 

2. The District Court erred in treating the appellants’ con- 
sent to the order of reference as a bar to their right to seek a 
modification of that order. 

' 3, The District Court erred in regarding the participation 
' by the plaintiff-appellee in proceedings before the Master as 
an abandonment of its objection to his appointment and as 
~ eonsent by conduct to the order of reference. 

4. The District Court erred in holding that even though the 
| order of reference be contrary to Rule 53(b), F.R.C.P., the 
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parties have by their acts and conduct waived the rule and 
consented to the reference and may no longer challenge it. 

5. The District Court erred in regarding the order of ref- 
erence, by reason of the purported consent of both parties 
thereto, as a contract rather than a judicial act, subject to the 
continuing jurisdiction of the court whether or not entered 
upon consent of the parties. 

6. The District Court erred in applying standards appli- 
eable to final orders rather than those applicable to interlocu- 
tory orders in its consideration of the motion to modify the 
order of reference. 

7. By reason of the foregoing errors, the District Court 
abused its discretion by failing to consider, in its proper per- 
spective: (a) the fact that the Master herein has never con- 
sidered or determined any issue of fact raised by the plead- 
ings; (b) that consequently no party has derived any advan- 
tage or will suffer any detriment by striking from the order 
of reference the function of determining all issues of fact and 
law; and (c) that by reason of changed circumstances un- 
forseeable when the order of reference was entered the trier 
of the facts will be called upon to draw broad inferences with 
respect to the basic issues involved in the litigation in factual 
areas in which plaintiff-appellee has not made complete 
disclosure. 

8. The District Court erred by failing to set matters right 
by modifying the order of reference as requested where the 
order is concededly improper and where changing circum- 
stances no longer make it consonant with equity to retain cer- 
tain aspects of the order, particularly where no one is or can 
be prejudiced by the modification. 

9. The District Court erred and abused its discretion in 
denying the appellants’ motion to modify the order of refer- 
ence by striking therefrom the reference to the Master of the 
determination of all issues of fact and law thereby leaving 
with the Master that with which he has so far been occupied, 
namely, the conduct and supervision of pre-trial discovery, 
depositions and other preliminary matters. 
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SUMMARY OF ARGUMENT 


The order of reference of February 14, 1950, referring this 
non-jury case in its entirety to a Special Master, whose modi- 
fication is sought by appellants by eliminating therefrom the 


: reference to the Master of the determination of all issues of 


fact and law, was not entered upon the consent of both parties. 
The order was proposed by the District Court, embraced and 
consented to by appellants but was opposed by the plaintiff- 
appellee. 

In the absence of consent by both parties, the reference to 
a Master of the determination of all issues of fact in a non- 
jury case is improper except under exceptional conditions. 
Rule 53(b), F.R.C.P. Since the function of a Master is to aid 
and not displace the court, the appointment of a Master in a 
case not authorized by the Rule constitutes an abdication of 
the judicial function depriving the parties of their right to 
a trial before the court on the issues involved in the litigation. 
La Buy v. Howes Leather Co., 352 U.S. 249 (1957). 

Nowhere in the record or transcript of proceedings leading to 
the appointment of the Special Master does there appear any 
statement of a condition or circumstance or combination of con- 
ditions and circumstances which would support a showing that 
an exceptional condition exists requiring the appointment of a 
Master to determine all the issues of fact. If any exceptional 
conditions are shown, they relate to pre-trial discovery proceed- 
ings and depositions and not to the trial of the issues. The 
court below conceded that, absent consent, the order of refer- 
ence in this case is improper and contrary to law. 

In denying the appellants’ request for a modification of the 
order of reference by striking therefrom the reference to the 
Master of the determination of all issues of fact and law, 
thereby leaving with the Master only the conduct and super- 
vision of pre-trial discovery proceedings, depositions and other 
preliminary matters, the court below gave controlling weight 
to the consent of the appellants to the entry of the order, char- 
acterizing such consent as a binding waiver of their right to 
have the issues tried by the court. The court below also mis- 
takenly construed the submission of the plaintiff-appellee to 
proceedings before the Master as an abandonment of its objec- 
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tion to the appointment and an acquiescence thereto. The 
District Court, therefore, declared that both parties have 
waived their rights and neither may challenge the order of ref- 
erence. In this the court errs, for it applies to an interlocutory 
order standards properly applicable only to a final order. It 
erroneously treats the order of reference as a contract between 
the parties through their consent thereto instead of treating it 
for what it is—a judicial act always subject to modification by 
the court whether or not entered upon consent. 

The foregoing errors in reasoning have led the court below 
to abuse its discretion by not considering in proper perspective 
the following controlling factors: 

1) The Master has not yet passed upon or considered any 
issue of fact raised by the pleadings, but has been confined to 
pre-trial discovery matters, supervision of a deposition and 
other preliminary matters so that none of the parties has gained 
any advantage or will suffer any damage or prejudice from the 
striking of his authority to determine all issues of fact and law. 

2) Changed circumstances in the form of the degree and ex- 
tent of the inferences which the trier of the facts will be called 
upon to draw, made necessary by the Supreme Court’s reversal 
of the order dismissing the complaint in this case. The Su- 
preme Court alludes to this in its opinion, 357 U.S. 197, at pp. 
212-213. It is now apparent that the trier of the facts will be 
required to draw inferences, not only from disclosed facts, but 
in factual areas in which I. G. Chemie has failed and will fail 
to make complete disclosure. This turn of events could not 
have been foreseen by the parties when the order of reference 
was entered. The drawing of such inferences in the determina- 
tion of the basic issues involved in the litigation require the 
wisdom and experience of a judge and should not be entrusted 
to a master. 

3) Whether or not the order of reference was consented to 
by one or both parties, it remains an interlocutory order sub- 
ject to the continuing jurisdiction of the court to modify or 
revoke it. If the order of reference was wrong, as it clearly 
seems to be under the La Buy decision, or if it is no longer 
consonant with equity to continue the reference as the change 
in circumstances makes manifest, then the court below is “af- 
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forded ample ground for setting matters right” and it should 
have done so (John Simmons Co. v. Grier Bros., 258 U.S. 82, 
90-92 (1922)), particularly where the Master has not yet un- 
dertaken his functions in the area which is improper and no 
advantage or prejudice has resulted to any of the parties. 


ARGUMENT 


I. The reference of this non-jury case in its entirety is con- 
trary to law and the continuance of the reference for the 
determination of all issues of fact is improper 


Rule 53(b) of the Federal Rules of Civil Procedure declares 
that a reference to a Master shall be the exception and not 
the rule, and that in non-jury cases a reference shall be made 
only upon a showing that some exceptional condition requires 
it. 

In 1950 when the order of reference was signed and en- 
tered the criteria under which exceptional conditions may be 
found to exist had not been clearly defined. The broad gen- 


eral standard contained in the Rule provided little guidance 


to the courts. Uniformity in the application of the Rule was 
nonexistent. In some jurisdictions a congested court calendar 
was regarded as constituting an exceptional condition (Los 
Angeles Brush Corp. v. James, 272 U.S. 701 (1927)) ; in others, 
certain types of cases, such as admiralty or patent cases, were 
routinely referred to special masters (United States v. Kirk- 
patrick, 186 F. 2d 393 (C.A. 3, 1951)). 

The problem of the “big case,” the trials of which are 
lengthy and the preliminary proceedings in which are burden- 
some and time-consuming, and its resultant contribution to 
court congestion, is a matter of great concern to the courts 
and to the bar. The protracted cases and the use of masters 
in connection therewith became the subject of a special study 
by a Committee of the Judicial Conference of the United 
States in 1951 under the chairmanship of Chief Judge E. Bar- 
rett Prettyman. The Committee report, commonly known as 
the Prettyman Report, recommended that the long or pro- 
tracted cases should not be referred in their entirety to Mas- 
ters but rather should be assigned to one judge. 13 F.R.D. 
62, 83. The same problem was also the subject of a seminar 
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cosponsored by a Committee of the Judicial Conference and 
the Institute of Judicial Administration in August 1957. The 
prevailing opinion of the United States judges attending the 
seminar was that the Prettyman Report of 1951 should be 
the foundation and guide for handling the long and protracted 
ease; that such cases should be assigned to one judge and that 
the reference to masters of even limited issues or of the super- 
vision of discovery proceedings should be sparingly used. 
Seminar on Protracted Cases, 21 F.R.D. 395, 519-522. See 
also Kaufman, Masters in the Federal Courts: Rule 53, 58 
Col. L. Rev. 452 (1958). 

With the decision of the Supreme Court in La Buy v. Howes 
Leather Co., 352 U.S. 249 (1957), there was enunciated a 
definitive judicial clarification of the standards and criteria by 
which the exceptional condition contemplated in Federal Rule 
53(b) might be measured. The Court made clear that the 
use of masters is to aid the judges in the performance of spe- 
cific judicial duties and not to displace the court; that litigants 
are entitled to a trial by the court itself in every suit except 
where exceptional circumstances are shown. In the La Buy 
ease, the District Judge defended his reference of the entire 
case on the calendar congestion in his court, the unusual com- 
plexity of the issues of fact and law, and the great length 
of time the trial would consume. All of these factors present 
in the same case were rejected by the Supreme Court as con- 
stituting an exceptional condition. The Court characterized 
the reference in the La Buy case as one that “amounted to 
little less than the abdication of the judicial function depriving 
the parties of a trial before the court on the basic issues in- 
volved in the litigation.” Moreover, the Court cited with ap- 
proval McCullough v. Cosgrave, 309 U.S. 634 (1940), in which 
it had vacated an order of reference where the exceptional 
conditions alleged to exist included all of the grounds alleged 
by Judge La Buy and, in addition, the prolonged illness of the 
regular judge and the unavailability of another judge to try 
the case. 

In the instant case the appointment of a Special Master was 
raised by the District Court itself and not pursuant to the mo- 
tion of either party. The only recorded comments by Chief 
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_ Judge Laws bearing on the reasons why he thought a Special 
_ Master was necessary are those comments which appear in the 
transcripts of proceedings on April 1, 1949 and on January 27 
and 30, 1950, in which Judge Laws expressed the belief that 
the appointment of a Master would expedite the case and that 
| the participation of several judges in various aspects of the pro- 
ceedings, as had already occurred, was impractical. That rec- 
| ord shows that it was in the interest of having on hand a per- 
' gon who could supervise and control depositions and discovery 
| that made the appointment of a Master seem necessary and 
: desirable to Judge Laws and prompted counsel for the Govern- 
ment to embrace the suggestion. (J.A. 58-64, 67-74.) If any 
exceptional conditions were shown, they related only to pre- 
| trial discovery proceedings not to the trial itself? But these 
' considerations do not even approach the standards which were 
. rejected by the Supreme Court in the La Buy case, supra. 

Judge Pine in his opinion denying a modification of the order 
' of reference herein conceded that the order is improper under 
the Federal Rules, absent consent (J.A. 148-149). But this 
order of reference was not entered upon the consent of both 
| parties. The appellants’ conduct in endorsing Judge Laws’ 
suggestion that a Special Master be appointed and their sup- 
port of the appointment concededly may be equated to consent 
on their part. The plaintiff-appellee, however, expressly ob- 
' jected to the appointment (J.A. 76-78, 82) and continued and 
| Maintained its objection as is manifest from its motion to va- 
. cate the order one year later on February 19, 1951 (J.A. 89-83, 
165). That motion has remained pending and undetermined. 
Not until counsel for I. G. Chemie filed its memorandum on Oc- 
tober 15, 1958, in opposition to the motion for a modification of 
the order of reference, did he withdraw his motion to vacate “if 
| * * * itis to be regarded as still pending.” This does not spell 
out consent of the plaintiff-appellee to the appointment of the 
Special Master as the court below assumed. Nor does the 
plaintiff-appellee’s conduct in submitting to the jurisdiction of 
the Master constitute consent. For the order appointing a 
' Special Master is an interlocutory order and the objectant to it 


i * Counsel for Chemie entertained the same belief and so expressed himself 
in his memorandum opposing the appointment (J.A. 78). 
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may well decide to submit to the order and preserve his objec- 
tion for appeal after final judgment is rendered. Certainly 
I. G. Chemie did not regard its submission to the Master be- 
tween his appointment on February 14, 1950 and the time one 
year later, in February 1951, when it brought its motion to va- 
cate the order, as consent by conduct to the reference (J.A. 
138). Indeed, the Special Master’s activities after October 
1950 in so far as the plaintiff-appelle is concerned were largely 
confined to matters raised under a different order of reference, 
that of March 1, 1951.‘ 

The authority of the Court in the appointment of masters 
is restricted by Rule 53(b). The consent of one party does 
not' enlarge the scope of that authority. On the other hand, 
the consent of both parties does broaden the scope of the 
Court’s authority. See Kaufman, op. cit., supra, at p. 459; 
Holt Mfg. Co. v. C. L. Best Gas Traction Co., 245 Fed. 354 
(N.D. Calif., 1917). Where, as here, consent to the order is 
only unilateral, the scope of the Court’s authority remains 
confined by the Rule and it is limited by the exceptional con- 
dition proviso thereof as clarified by the La Buy case, supra. 
These exceptional conditions are not present in this case and 
the, reference of the case in its entirety is, as the lower court 
declared, improper. 

Even assuming that both parties consented to this order of 
reference, or that the order is a proper one, the order does not 
become a contract, as the lower court suggested,® but remains 
@ judicial act subject to modification or termination as cir- 
cumstances may require. United States v. Swift & Co., 286 
US. 106, 114-115 (1932). 


If. The court below committed an abuse of discretion in refus- 
ing to modify the order of reference herein by striking there- 
from the reference of the determination of all issues of fact 
and law 


The order of reference entered in this case, comprising as 
it does the reference of an entire non-jury case to a Special 
Master, necessarily contemplates two spheres of activity on 


“As noted above (p. 4, n. 2), Chemie was a party to only four discovery 
motions before the Master after October 1950. 
* See Transcript of Proceedings before Judge Pine, February 6, 1959, p. 9. 
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ithe part of the Master: (1) the conduct and supervision of 
discovery proceedings, depositions, and other preliminary mat- 
ters, such as limiting the issues; and (2) the actual trial and 
determination of the issues of fact and law. To the first of 
ithese spheres of activity little objection can be made in the 
big case and none is raised here by the appellants. As Judge 
Kaufman pointed out in his article on Masters in the Federal 
iCourts: Rule &8, op cit., supra, at p. 465, the Prettyman Com- 
mittee suggested: 
* * * the objectives of the report may be attained if 
special masters were to be appointed to supervise the 
pretrial discovery in such cases [big cases] under the 
overall direction of the trial judge. The legality of 
this procedure is clear. When limited only to use in 
special “big cases” the “exception not the rule” policy 
is preserved, and when the scope of the reference is 
confined to discovery aspects of pretrial there is hardly 
any invasion of the judicial function. 


It is the second sphere of the Master’s operation, the deter- 


imination of all issues of fact and Jaw, in which the danger 
‘inheres. Every litigant is entitled to have the court hear and 
determine the issues in the first instance. Rule 43(a), Fed- 
eral Rules of Civil Procedure. But under Rule 53(e) the 
Court is required (in non-jury cases) to accept the Master's 
findings of fact unless they are clearly erroneous. Under this 
‘rule a court may not reject a Master’s report simply because it 
i would have been disposed to attach different weight to some 
‘of the facts presented or would have reached a contrary result. 
Ferroline Corporation v. General Aniline & Film Corp., 207 
F. 2d 912, 920 (C.A. 7, 1953), cert. den., 347 U.S. 953 (1954). 

The appellants seek a modification of the order of reference 
iso that the function of the Master with respect to discovery 
and pre-trial matters will remain undisturbed,° but his func- 
tion as prospective trier of all issues of fact and law be stricken 


“Far from changing the rules in the middle of the game as feared by 
‘the lower court (J.A. 150), the modification would assure the continuance 
‘of the reference in precisely those areas in which the Master has operated 

until now. 
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from the order before he ever embarks on those duties. That 
the court below abused its discretion in denying the relief 
sought is clear from the posture and the circumstances of this 
case. 

At the outset, it must be borne in mind that notwithstand- 
ing the Master’s appointment eight and one-half years ago he 
has not at any time been called upon to consider or determine 
any issue of fact raised by the pleadings. E.g.,J.A.141. He 
has in fact supervised and conducted matters relating only to 
pre-trial discovery, and the case is still in its early preliminary 
discovery stage.” While the Master has on occasion, particu- 
larly with respect to the intervenors, considered and deter- 
mined questions of law, such determinations are not subject 
to the “clearly erroneous rule” but the court is free to disagree 
with the Master’s interpretation of the law. That part of the 
order of reference, then, which constitutes an improper dele- 
gation of judicial function to the Master has never been acted 
under by the Master, none of the parties has derived any ad- 
vantage therefrom, and the elimination of such delegation of 
authority from the order of reference will prejudice no one. 

In addition, there has been a change in circumstances in 
this case. At the time the order of reference was signed initial 
discovery proceedings were in progress. The parties were jus- 
tified in assuming that full production under the Rules would 
be made by both sides and that a Master hearing the issues of 
fact would only be required to draw such inferences from 
known facts as are part of everyday life and the routine of 
litigation. It did not become apparent until many months 
later that I. G. Chemie would not make full production of its 
documents. It was for this reason that the appellants moved 
to dismiss the complaint and such dismissal was twice affirmed 
by this Court. 96 U.S. App. D.C. 232, 225 F. 2d 532; 100 
US. App. D.C. 148, 243 F. 2d 254. When the Supreme Court 
reversed the dismissal it pointed out in its opinion that 
Chemie’s failure to make complete disclosure of the records 


t Counsel for Chemie described the status of this case, as follows, in a 
hearing before the Master on July 1, 1958: “After all, while this case is ten 
years old, I think that in a certain broad sense it could almost be said it 
was calendared on the 16th of June this year.” Transcript, July 1, 1958, 
pp. 13-14. 
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and of specific information called for, would justify the Dis- 
| trict Court in drawing inferences unfavorable to the petitioner. 

357 U.S. 197, 212-213. The inferences to which the Supreme 
. Court alludes are not those that normally flow from disclosed 
: facts but inferences which must be drawn with respect to fac- 

tual areas in which specific information and records are with- 

held. These factual areas relate to the important and basic 
| issues of this case—the enemy taint or status of the plaintiff 

and the character of its ownership, if any, of the seized prop- 
' erty prior to vesting. The drawing of such inferences and the 
determination of such issues demand the wisdom and experi- 
: ence of a judge surrounded as he is by all the safeguards de- 
signed for the federal judiciary, and should not be relegated 
to a master. 

In the light of the foregoing, the court below erred in deny- 
ing the modification of the order of reference requested by the 
appellants. Such error constituted an abuse of discretion. 
' The court below erred in regarding the consent of the appel- 
' Jants to the entry of the order of reference as a waiver of their 
right to seek a modification thereof. It erred in considering 
' the conduct of the plaintiff-appellee by submitting to the Mas- 
ter as an abandonment of its objection to his appointment 
' and as a subsequent consent to the reference. The court be- 
low compounded these errors by regarding the consent, even of 
both parties, as actions which transformed the order of refer- 
ence into a contract. It is well settled that an interlocutory 
order, whether or not entered upon consent and whether or 
not entered after litigation, is and remains a judicial act, al- 
ways subject to modification or revocation and does not be- 
‘ come a contract. United States v. Swift & Co., supra; John 
' Simmons Co. v. Grier Bros., 258 U.S. 82 (1922); Schoen v. 
Washington Post, 100 U.S. App. D.C. 389, 246 F. 2d 670 
(1957) ; Webster Motor Car Company v. Zell Motor Car Com- 
' pany, 234 F. 2d 616 (C.A. 4, 1956); Securities and Exchange 
' Comm. v. Central Foundry Co., 167 F. Supp. 821, 826-827 
(S.D.N.Y. 1958). 

In the Simmons Company case, supra, the plaintiff had in- 
. stituted two suits against different defendants, one in New 
York and the other in Philadelphia, charging patent infringe- 
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ment and unfair competition with respect to the same patent. 
The Court of Appeals for the Third Circuit had found the 
patent invalid. About a year later, the Court of Appeals for 
the Second Circuit found the same patent valid. The Supreme 
Court on certiorari to the Second Circuit affirmed the validity 
of the patent (in direct opposition to the ruling of the Third 
Circuit). The plaintiff then sought by bill of review to rescind 
the decree entered in Philadelphia on the Third Circuit’s man- 
date, and to have a new decree entered upholding the patent 
infringement, alleging that the Supreme Court’s decision was 
a “new fact” arising after the decree showing the decree to 
be erroneous and contrary to law. The District Court upheld 
the plaintiff on the ground that the decree showed an error 
of law apparent on its fact, but the Court of Appeals for the 
Third Circuit reversed, holding that the anomalous situation 
in which plaintiff found itself was one of its own creation and 
resulted from plaintiff’s failure to take steps that might have 
avoided it. Upon review by the Supreme Court, it was there 
held (258 U.S. at 88-89) that the decree sought to be corrected 
was not a final decree but an interlocutory one notwithstand- 
ing it granted a permanent injunction because the parties were 
still before the court for the purpose of assessing damages. 
Therefore, there was no ground for applying the rules per- 
taining to a final decree, because the revision of an interlocu- 
tory decree, if consonant with equity, may be sought at any 
time before final decree (258 U.S. at 90-91). The court then 
declared that its decision in the Second Circuit case not only 
demonstrated that the Third Circuit erred in its disposition 
of the case but that the error “afforded ample ground for set- 
ting matters right” and it should have done so (258 US. at 
91-92). 

As in the Simmons case, the interlocutory order of reference 
in the instant case was shown by a subsequent decision (the 
La Buy case, supra) to fall short of the standards required 
by Rule 53(b) of the Federal Rules of Civil Procedure. It 
was, as the court below concedes, improper, “absent consent.” 
Assuming, arguendo, that both parties have consented to the 
order, it is still an interlocutory order and continues to be im- 
prover under the standards enunciated in the La Buy case. 
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' The court below had “ample ground for setting matters right” 
by striking from the’order of reference the improper portion’ of 
| the order, namely, the reference of the determination of ‘all 
_ issués of fact and law, and it should have done so. It was error 
| for the court below to deny such relief by applying standards 
applicable to final orders and decrees rather than those appli- 
cable to interlocutory orders. 

‘ The error’ of the court below is particularly manifest from 
its citation of Parker v. Sager, 85 U.S. App. D.C. 4, 174 F. 2d 
657, 661 (1949), in support of its ruling. The holding in 
' Parker v. Sager that a party is not permitted to maintain-in- 
' Consistent legal positions in: judicial: proceedings if, inter alia, 
the legal position first asserted was successfully: maintained, is 
. wholly inapposite to the’ instant proceeding. For the legal 
| position suiccessfully maintained must have resulted in a final 
, decree or ‘judgrnent and moreover must have resulted in ad- 
_ vantage to the proponent of the position or to the prejudice of 
i his adversary. ‘Galt v. Phoenix Indemnity Co., 74 App. D.C. 
156, 159, 120 F. 2d 723, 726 (1941); Sinclair Refining Co. v. 
' Jenkins Petroleum Process Co., 99 F. 2d 9 (C.A. 1, 1988), cert. 

den., 305 U.S. 659 (1939), rehearing den., 306 U.S. 667, 307 
U.S. 651: And as was stated in Gordon v. Hutchins, 118 Me. 6, 
105 A. 356 (1919), upon which this ‘Court relied in the Parker 
v. Sager case: ¢ 

Where, however, no wrong is done the court or the other 
parties to'the cause by permitting a change of position, 
a change should in ‘principle and will i in fact be allowed: 

(105 A-at p: 358.) : 
The rule can have only limited applicability to matters di- 
_ rected to the exercise of the court’s discretion and none where 
the position asserted results only in an interlocutory order 


Master i in ‘the I Thatant case “has not considered or determined 
_ any issues of fact raised by the pleadings, no one can be preju- 
_ diced by 1 restoring that judicial function to the court itself and 
leaving: undisturbed before the Master the pre-trial prelimi- 
nary matters ‘with’ which he has thus far concerned himself.” 
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Pre-trial discovery matters between the intervenor-appellees 
and the appellants between 1953 and 1958 occupied much more 
of the time of the Special Master than did the case in chief. 
But here, too, the Master did not consider or determine any 
issues of fact raised by the pleadings. On the contrary, the 
interventions are still in the pre-trial discovery stages. (J.A. 
203-204, 216.) The Master did pass upon several substantial 
questions of law, but the more important of these have already 
been reviewed by the Court. The intervenor-appellees would 
in nowise be prejudiced by the elimination from the order of 
reference of the delegation to the Master of the function of 
determining all issues of fact and law. 

Moreover, the causes of action of the intervenor-appellees 
are concededly secondary to the main action. If Chemie pre- 
vails in the main action, the intervenors will have been fully 
protected and there will be no need to proceed with their suits 
in intervention. Indeed, all the intervenors have taken the 
position that the prosecution of their causes of action should 
be held in abeyance until after the disposition of the main 
ease (J.A. 189-190, 217-220). The extent of the interests of 
the intervenor-appellees in the seized property has been de- 
termined to be approximately 1544%. (See supra, p. 2, n. 1.) 
It would not be consonant with equitable principles for the 
trial of the vastly larger and more important issues between 
the plaintiff-appellee and appellants to be governed by the ob- 
jections of the intervenors to a trial of the main case by a 
judge instead of a master. This would, indeed, be a case of 
the tail wagging the dog. 

In sum, the refusal of the District Court to modify the order 
of reference, as sought by the appellants, in light of the fact 
that the Master has not considered or determined any issues 
of fact presented by the pleadings; that changed circumstances 
require the trial of the issues of fact by a judge rather than a 
master; that the order of reference is improper under the La 
Buy decision; and that no one can be injured by the modifica- 
tion of the order of reference as sought, constitutes an abuse of 
discretion. This is particularly so where it appears that the 
court below conceded that the order is improper, standing 
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alone, and was guided in the exercise of its discretion by stand- 
_ ards applicable to final orders rather than by those applicable 
to interlocutory orders. 


CONCLUSION 


For the reasons stated, appellants respectfully submit that 
| the order of the court below denying a modification of the order 
of reference by striking therefrom the reference of the deter- 
| mination of all issues of fact and law to a Special Master should 
_ be reversed and the modification sought should be granted. 


Respectfully submitted. 
Datias §. TowNsEND, 
Assistant Attorney General, 
Director, Office of Alien Property. 
Invine JAFFE, 
Pavuu E. McGraw, 
Department of Justice, 
Attorneys for Appellants. 


APPENDIX 
Route 53(b) or THE FeperaL RuLEs or Crvm, PRoceEDURE 


A ‘reference to a master shall be the exception and not the 
rule. In actions to be tried by a jury, a reference shall ‘be 
made only when the issues are-complieated; in actions to bé 
tried without a jury, save in matters of account, a reference 
shall be made only upon 2 showing tak some sstepaaa! con- 
dition requires it. 
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STATEMENT OF QUESTION PRESENTED 
In the opinion of appellees, the question is: 


Whether the District Court abused its discretion in deny- 
ing appellants’ motion, filed in late 1958, to modify an 
order entered in 1950 pursuant to Rule 53(b) F.R.Civ.P., 
referring to a special master the entire case,* where ex- 
ceptional conditions therefor were found by the judge en- 
tering the order (which conditions continue to exist) ; where 
appellants consented to and actively espoused the order of 
reference from its inception; where extensive proceedings 
were had before the master for the past eight years with 
the acquiescence of all the parties; where the master has 
considered without objection and has decided substantial 
questions of substance and procedure affecting some of the 
parties, which have become the law of the case; where the 
master has gained a unique familiarity with all the complex- 
ities of the case; where appellants failed to establish any 
change of circumstances requiring modification of the order ; 
and where the court determined that there was no justifica- 
tion for the proposed modification. 


*By the phrase ‘‘entire case’’, as used herein and throughout this brief 
for the sake of brevity, this appellee means the determination of all issues 
of fact and law, subject to the ‘‘clearly erroneous’’ limitation. The order 
also referred to the master authority to conduct and supervise pretrial dis- 
covery, depositions and other preliminary matters, but this is not in issue 
upon this appeal, since appellants withdrew this phase of their motion 
to terminate, and now call their motion one to modify. 
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No. 15,017 


'Witt1mam P. Rocers, ArrorNey GENERAL OF THE UNITED 
States, as SUCCESSOR TO THE ALIEN PROPERTY CUSTODIAN, 
Et au., Appellants 
v. 


‘Socrete INTERNATIONALE Pour PartTicipations INDUSTRIELLES 
er ComMMERCIALES, S.A., ETC., AND Eric G. Kaurman, 
ET aL., Appellees 


Appeal from the United States District Court for the 
District of Columbia 


BRIEF FOR APPELLEE, SOCIETE 
INTERNATIONALE* 


ADDITIONAL STATEMENT OF THE CASE 


Appellants’ ‘‘Statement of the Case”’ is fairly accurate, 
as far as it goes,’ but this appellee believes that there are 
‘serious omissions and that appellants’ narrative fails to 


* As this Court well knows, this appellee is also sometimes called ‘‘Chemie” 
or ‘‘Interhandel’’. 


1 This appellant does not accept literally the entire Statement. For example, 

this appellee disputes the comment on page 4 that ‘‘none of the proceedings 

‘had before the Master even touched upon the merits or issues raised by the 
pleadings in the main action.’’ 


2 


describe sufficiently the events surrounding the reference 
of the case to a special master. 


Nowhere in appellants’ brief is the attention of this 
Court called to the findings which the late Chief Judge 
Laws placed in the order of reference of February 14, 
1950, regarding exceptional circumstances [conditions]. 
The first paragraph of the order reads as follows (J.A. 
74-75) : 

“Tt appearing that this action involves exceptional 
circumstances due to protracted testimony of wit- 
nesses in the United States, as well as abroad, the 
production before trial for examination and the pro- 
duction at the trial as evidence of a large number of 
documents and other papers, the determination of 
motions and objections made by the parties and other 
questions which may not be readily and expeditiously 
determined by applications to the Court, and that, 
accordingly, a reference of the case to a Special Master 
is required, it is, this 14th day of February, 1950,’’ 


The exceptional character of this case began to manifest 
itself to Judge Laws in the early part of 1949 when cross- 
motions for discovery were presented and the problem of 
Swiss banking secrecy reared its troublesome head. His 
‘‘thinking aloud’’ is fully revealed in the transcripts of 
hearings on April 1, 1949 (J.A. 58-64) and January 27 
and 30, 1950 (J.A. 67-74), and in his order of January 31, 
1951 (J.A. 65). Judge Laws clearly detected serious prob- 
lems arising from protracted testimony of witnesses abroad 
and the production both before trial and at trial of large 
numbers of documents, also located abroad. 


Obviously, the discovery stages required supervision, and 
much duplication of time and effort would be avoided by 
having many of these moves treated as ones at trial as well 
as for discovery and perpetuation of testimony by depo- 
sition. The Court is urged to read the discussions of April 
1949 and January 1950 in order to see for itself the real 
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motives of Judge Laws. For example, on April 1, 1949, 
Judge Laws stated (J.A. 59): 


| ‘The third way to do it would be to appoint a master 
and let him sit right on top of the job here [in the 
United States] and right on top of it over there 
[Europe].’’ 


‘Again, on the same day, Judge Laws stated (J.A. 60): 


‘¢. | whether I should not appoint a master and give 
him full and complete authority to take depositions 
and to rule upon admissions of testimony, clarify 
issues, and the like—the ordinary reference to a master 
—and I could try the case on exceptions before the 
Court.’’ 


Judge Laws did not act hastily or precipitately, for it 
was nearly a year later when all the problems again mani- 
-fested themselves that he returned to the question of a 
special master and stated at the January 1950 sessions 

(J.A. 72): 


‘“‘Frankly, if I get a master in here I am going to 
give him pretty positive instructions to streamline 
the case, rule on the evidence and then exercise his 
judgment like a judge, and then try it on the merits. 
Now I think that this will be an end to a lot of your 
troubles.’’ 


While appellants concede? that they enthusiastically 
embraced Judge Laws’ idea of a special master for the 
whole case, their ‘‘whole-hearted’’ conduct has not been 
portrayed in detail, as it seems to this appellee desirable 

to do, in order to lay a predicate for the proposition that 
appellants are now in no position to complain about the 
reference. 


Appellants prepared the first draft of an order of ref- 
erence. See J.A. 159-161. It will be seen that this draft 


2See appellants’ brief, p. 3. 
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contains the recognition that ‘‘exceptional conditions exist”’ 
(J.A. 160), and provides for the reference of the whole 
case (J.A. 160-161).* 


Judge Laws apparently revised appellants’ draft, as 
will be seen by the letter of appellants’ counsel, dated 
February 13, 1950 (J.A. 162). There should also be noted 
the discussion in this letter as to whether the master’s 
findings should be final or subject to the ‘‘clearly erro- 
neous’? rule. While appellants’ counsel were ‘‘glad to 
note their consent’? to Judge Laws’ draft, Judge Laws 
rewrote it to embrace every suggestion made by appellants. 
(Compare the letter of February 13, 1950 with the language 
of the order as signed by Judge Laws on February 14, 
1950 (J.A. 74).) 


Not only did appellants espouse the existence of ‘‘ex- 
ceptional conditions’’ and a reference of the entire case, 
all in the face of vigorous opposition by this appellee to 
the whole affair (J.A. 76-78), but a year later, when 


appellee moved to vacate and revoke J udge Laws’ order 
(J.A. 80),* calling to the court’s attention all of the im- 


3It is true that this draft envisaged a joint motion of both parties for 
the reference (J.A. 160). 


4Strangely enough, the positions of the parties are now reversed. In 
order to support their ‘‘consent-no consent’? thesis, appellants point out 
that this motion was still pending when they filed their motion to terminate 
the reference, and hence, they argue, this appellee has always objected to 
the reference (appellants’ brief, p. 3). In the hearing before Judge Pine 
on February 6, 1959, this appellee’s counsel stated to the court that he 
abandoned the motion to vacate in 1951 (J.A. 137), explaining how this came 
about; and in his oral opinion, Judge Pine found that plaintiff acquiesced 
in the reference from 1951, and has waived its rights since that time 
(J.A. 149). 

Doubtless, Judge Laws must have assumed, as this appellee had, that he 
had overruled at least sub silentio plaintiff’s (this appellee’s) motion to 
vacate the order of reference, since he ignored—contrary to his usual courteous 
manner—the letter of counsel for this appellee, dated February 24, 1951, 
calling the Kirkpatrick case to his attention (J.A. 165). Moreover, appel- 
lants had pointed out to Judge Laws in their opposing memorandum that 
under Rule 9(f) of the Local Rules of the District Court, appellee was not 
entitled to an oral hearing upon its motion (J.A. 85). 
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portant cases upon the point, including United States v. 
| Kirkpatrick, 186 F. 2d 393, just decided (January 10, 1951) 
by the 3rd Circuit (J.A. 81-83), appellants reaffirmed all 
of their initial positions. (See opposing memorandum filed 
- February 20, 1951, J.A. 84-85). Particularly, appellants 
stated (J.A. 84): 


“« the order of reference was entirely proper in 
view of the exceptional circumstances of this case.”’ 


and they added that the Kirkpatrick case ‘‘actually sup- 
ports the reference in the instant case on the ground of 
- the exceptional circumstances here present’’ (following this 
statement with a quotation from a sentence in the 3rd 
Circuit’s opinion which appellants informed the court 
‘plaintiff fails to quote’’ (J.A. 85).) 


In the same memorandum appellants lectured this ap- 
pellee as to the difference between ‘‘the reference of all 
issues’? and ‘‘their reference for final decision”’, pointing 
out that the former is permissible and citing 3 Moore’s 
Federal Practice (1938) p. 3134 (J.A. 84). 


One of appellants’ arguments is that allegedly changed 
circumstances, brought about by the decision of the Supreme 
Court in Societe Internationale v. Rogers, 357 US. 197 
on June 16, 1958, make the termination of the reference 
necessary.» They fail to point out to this Court that when 
the situation was reversed at the time of the signing of the 
order in 1950, this appellee had made a similar contention 
as to drawing of inferences, but it provoked no sympathy 
on the part of the judge or the appellants. (See para- 
graph 4 of this appellee’s objections to Judge Laws’ 
signing the order of reference. J.A. 76-77) 


There is one ‘‘changed circumstance”’ to which appellants 
have wholly omitted to refer. Appellants have had a 
change in chief counsel. This occurred at the time the 


5 See appellants’ QUESTION PRESENTED; and their brief (p. 6, paragraph 
7; p. 8, paragraph 2); pp. 14-15. 
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Supreme Court reversed the case in June 1958. Mr. Jaffe 
succeeded to the position previously occupied by Mr. 
Schwartz who, with Mr. Jacoby, had headed up the Cus- 
todian’s staff of counsel in this case. But this change is 
not of the kind that permits a party to repudiate its 
previous position in a law suit. 


SUMMARY OF ARGUMENT 


The District Court did not abuse its discretion in refus- 
ing, upon motion of appellants, to terminate an order of 
reference, entered in 1950, of the entire case to a special 
master, subject to the ‘‘clearly erroneous”’ limitation. Ap- 
pellants had embraced the idea of the reference in 1950, 
helped to formulate it, defended it against attack, lived 
and worked under it for eight years, and then suddenly 
asked to have it vacated upon the excuse that it was wrong 
in the first instance. 


Exceptional conditions existed within the purview of 


Rule 53(b) F. R. Civ. P., and they were found by Judge 
Laws to exist; such exceptional conditions still exist; and, 
whether or not they existed, the parties have long since 
consented to the reference. Hither ‘‘exceptional conditions”’ 
or consents validate an order of reference, such as the one 
in this case. 


The ‘‘exceptional conditions’? are due to the peculiar 
nature of the case in that most of the witnesses and the 
evidence are located in Europe, and most of the discovery 
and trial testimony will be obtained there. Moreover, one 
of the two principal issues—ownership of the vested 
shares—is almost entirely dependent upon complex book- 
keeping and accounting evidence, which courts have tradi- 


6See, for example, the statement on page 12 of appellants’ brief that 
‘‘exceptional circumstances are not present in this case’. 

It is true that counsel for this appellee now argues that exceptional 
conditions did exist, while in 1950 he took the opposite position (J.A. 78), 
but this appellee is not the one switching positions in order to have the 
court change its order. 
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‘tionally found can be more efficiently developed before and 
by a master. In addition, Judge Laws recognized that 
ia district judge could not function abroad while a special 
master could, and, therefore, a master could regulate 
conduct of the case everywhere. 


La Buy v. Howes Leather Co., 352 U.S. 249, decided 
by the Supreme Court in 1957, did not change or clarify 
the law as previously understood. The earlier cases were 
“‘a fortiori’’ the La Buy case. Moreover, the elements 
held insufficient in La Buy to constitute ‘exceptional 
‘conditions’’, namely, court congestion, complicated issues 
and long trial, were not relied upon nor even mentioned 
by Judge Laws. 


Appellants’ original consent and waiver in 1950 was 
binding upon it, and when this appellee’s acquiescence 
occurred in 1951, the result was that both parties from 
1951 approved and consented to the order of reference, 
thus waiving whatever rights they had, and this supports 


ithe order, whether or not exceptional conditions were 
present. 


The grounds of the charge of abuse of discretion are 
not substantial or real, and, indeed, are not supported by 
ithe facts or the law. Specifically, the master has gained 
a large insight into the case over the past eight years; 
ihe has ruled upon numerous important matters; there are 
no substantially changed circumstances since the order was 
‘entered except a change in appellants’ chief counsel in 
'1958—three months before the motion to terminate was 
filed; the order of reference is mot improper under the 
La Buy case; and the case would be materially handi- 
capped by removing the master at this late date. 


The lower court did not hold that it could not vacate 
the order; it decided that, in the light of the presenta- 
tion that was made, it should not vacate it. Appellants 
committed themselves to Judge Pine’s discretion, and 
when he resolved the question against them, they charged 
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an abuse based upon the ‘‘compounding’’ of a number of 
alleged errors. As pointed out above, there is no merit or 
substance to any of them. 


ARGUMENT 
Introductory 


The history of this matter reveals that appellants have 
taken several different positions from time to time. This 
appéllee believes that the Court should be made fully 
aware of this fact. 


By now the Court clearly knows that, with respect to 
Judge Laws’ order of reference in 1950, the position of the 
parties is diametrically reversed.” Other changes of appel- 
lants’ position have been made with respect to the motion 
to terminate now under consideration. They are as follows: 


Appellants’ motion, seeking a termination of the refer- 
ence of the entire case to a special master, is based upon 
the express ground that ‘‘this Court lacks authority to 
continue such reference’? (J.A. 135). At the hearing 
before Judge Pine on February 6, 1959 appellants withdrew 
this' position and committed themselves entirely to the 
District Judge’s discretion with the argument that no 
prejudice or harm would occur to either party by a modifica- 
tion of the order (J.A. 145-146). In his oral ruling from 
the Bench, Judge Pine pointed out that ‘‘defendants 
[appellants] concede the matter is not jurisdictional, and 
that the use of the words ‘lacking in authority’ in their 
motion were not well chosen’? (J.-A. 150). That appel- 
lants were appealing solely to the discretion of Judge 
Pine appears time and again in their counsel’s argument 
beginning at J.A. 142 and concluding at J.A. 147; indeed, 
counsel’s last remark to the Court was ‘‘I am asking for 
a modification in the discretion of the Court’’. 


7 Present counsel for appellants attempt to mollify the situation by the 
use of the 1957 decision of the Supreme Court in La Buy v. Howes Leather 
Co., 352 U.S, 249. 
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The attack upon the lower court’s decision seems to 
rely principally upon the ground of abuse of discretion. 
iAppellants’ ‘‘Question Presented’’ opens with this point; 
‘and their application to this Court for leave to appeal 
istates, as required by Public Law 85-919 of September 2, 
1958, 28 U.S. Code, § 1292(b), that the ‘‘controlling ques- 
‘tion of law’’ involved is whether the lower court abused 
its discretion in refusing to modify the order of reference 
by eliminating the criticized provision therefrom, 


A careful study of the ‘‘abuse of discretion’’ portion of 
appellants’ brief (Point II, beginning page 12) discloses 
that the alleged ‘‘abuse’’ turns on the lower court’s ignor- 
‘ing of the ‘‘changed circumstances’? said to have been 
brought about by the Supreme Court decision of 1958, and 
appellants’ argument that no one would be harmed by 
the modification sought by them. But it should be pointed 
out that when appellants’ motion was made and argued 
below, this point had apparently not even occurred to 
ithem. While appellants’ memorandum in support of their 
motion to terminate the reference was not made a part of 
ithe record on this appeal, the Court is assured that the 
point of ‘‘changed circumstances’? was not mentioned 
itherein; and the Court’s attention is directed to the tran- 
iseript of the hearing before Judge Pine on March 9, 1959 
i(J.A. 152-154) for evidence of the fact that the point was 
not presented to the lower court until after the over- 
ruling of their motion and when counsel appeared before 
Judge Pine on March 9 for the purpose of discussing with 
‘the court whether or not he would express the opinion 
‘which the late amendment to the Judicial Code required 
as the first predicate to an interlocutory appeal. 


This appellee is not suggesting that the Court may not 
consider appellants’ contention of so-called ‘‘changed 
‘eireumstances’’ as it is plainly intended to relate to the 
question of abuse of discretion; it is submitted that the 
‘virtue of the point is seriously impaired by its timing 
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and by its being indicative, along with the change in the 
ground of the motion itself, of the groping, unsure and 
equivocal positions which appellants have been obliged to 
assume in order to put together any arguments at all in 
support of their motion and of this appeal. 


Appellants’ Present Contentions 


The first position of appellants in their brief is that 
Judge Laws’ order of reference of the entire case to a 
special master was unlawful in its inception, or it is now 
unlawful since the La Buy decision, or both. This is based 
upon the alleged absence of exceptional circumstances, 
both then and now; and the alleged absence of consent of 
both the parties. While this appellee disagrees with ap- 
pellants, their argument is clear upon this point. 


It is the second position of appellants, that is to say, 
the one charging an abuse of discretion on the part of 
Judge Pine in refusing to modify the order of reference, 
that is obscure. While the ‘‘abuse’’ appears to be prin- 
cipally attributed to the failure of Judge Pine to give 
proper weight to the alleged changed circumstances said 
to have been brought about by the Supreme Court reversal 
of 1958, there is blended into this argument the contention 
that the order of reference is improper under the La Buy 
decision, and thus is illegal. However, appellants do not 
argue that Judge Pine erred as a matter of law in refusing 
to set aside a reference claimed to be illegal, but, instead, 
they say that Judge Pine had a discretion either to set 
aside or to refuse to set aside the reference, and that 
that discretion was abused because he took the latter course. 


The position of appellants in this connection is very 
elusive, it being partly argued that the reference is im- 
proper according to the La Buy case, and partly argued 
that the ‘‘changed circumstances’’—no one being otherwise 
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harmed—should override Judge Pine’s conclusion to hold 
the parties to their acquiescence in the reference order.® 


Exceptional Conditions Existed in 1950 and Still Exist 


It is clear beyond question that if exceptional conditions 
exist, Rule 53 (b) F. R. Civ. P.® permits a district judge 
to exercise a sound discretion to refer to a master the 
determination of all issues of fact in a non-jury case, 
subject to the ‘‘clearly erroneous’’ provision of the Rule; 
and that it is unimportant whether or not the parties have 

: consented to such a reference. This is conceded by appel- 

‘lants on page 7 of their brief, and, indeed, is expressly 
stated in subparagraph (e) (4) of the Rule itself that ‘‘The 
effect of a master’s report is the same whether or not 
the parties have consented to the reference; * * * ”’, 


La Buy v. Howes Leather Co., 352 U.S. 249, decided in 
/ 1957, has not changed or clarified the law in any respect 


that affects adversely the reference made by Judge Laws 
in the case at bar in 1950. That case holds that court 
: congestion, unusual complexity of fact and law issues and 
great length of time required for trial, are not exceptional 


8 On page 18 of their brief, appellants summarize their position as follows: 


*¢In sum, the refusal of the District Court to modify the order of 
reference, as sought by the appellants, in light of the fact that the 
Master has not considered or determined any issues of fact presented 
by the pleadings; that changed circumstances require the trial of the 
issues of fact by a judge rather than a master; that the order of 
reference is improper under the La Buy decision; and that no one can 
be injured by the modification of the order of reference as sought, 
constitutes an abuse of discretion.’’ (Italics supplied.) 


9 Rule 53(b) of the Federal Rules of Civil Procedure 


‘CA reference to a master shall be the exception and not the rule. 
In actions to be tried by a jury, a reference shall be made only when 
the issues are complicated; in actions to be tried without a jury, save 
in matters of account, a reference shall be made only upon a showing 
that some exceptional condition requires it. 
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conditions. Mr. Justice Clark referred to Los Angeles 
Brush Corp. v. James, 272 U.S. 701 and McCullough v. 
Cosgrave, 309 U.S. 634, stating at page 207: 


‘*Tt is to be noted that the grounds there [Los Angeles 
Brush and McCullough] are much more inclusive than 
those set out here, alleging all of those claimed by the 
petitioner [Judge La Buy] and, in addition, the pro- 
longed illness of the regular judge and the fact that 
no other judge was available to try the cases.”’ (Italics 
supplied.) 


Obviously, in La Buy, the Supreme Court recognized 
that the state of the law in 1957 was no different from what 
it had previously been and, consequently, there was no 
oceasion to ‘‘clarify’’ the law, as claimed by appellants 
in our case. It seems clear that the Supreme Court granted 
certiorari in the La Buy case for the principal purpose of 
deciding whether or not it was proper for a cireuit court 
of appeals to take jurisdiction by mandamus under the 
All-Writs Statute; it was merely incidental that the court 
should reiterate the doctrine of the Los Angeles Brush 
and McCullough cases. 


This appellee submits that Judge Laws was justified in 
finding the existence of exceptional conditions sufficient 
to warrant the reference of the entire case to a special 
master subject to the ‘‘clearly erroneous’’ limitation.” 
While the elements rejected in La Buy, namely, court con- 
gestion, unusual complexity of fact and law issues and 
great length of time required for trial, are all present in 
the case at bar, none of them was mentioned or relied upon 


10 The Supreme Court added that voluminous accounting which might be 
required if the plaintiff in La Buy should win, could later on be referred 
to a master. 


11 This appellee disagrees with Judge Pine’s dictum that (J.A. 148): 


“‘It ig my opinion that the reference to the master in circumstances 
like the present would be contrary to the Federal Rule involved, if made 
over the objection of the parties, * * *’’ 
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by Judge Laws. Instead, it will be seen from his com- 
ments during the hearings of April 1, 1949 and January 
27 and 30, 1950, as well as the first paragraph of the ref- 
erence order itself, that the district judge was concerned 
with the exceptional situation brought about by many of 
the witnesses and practically all of the documents being 
located abroad. 


This case involves the history of conduct and acts of 
human beings and corporations occurring in Europe begin- 
ning with approximately 1920 and coming up at least to 
the end of World War II. Particularly, there are involved 
the relationships of men in Germany connected with the 
old Frankfurt firm of Metallgesellschaft and with the huge 
J.G. Farben combine on the one hand, and, on the other 
hand, Swiss individuals and business enterprises whose 
pivot was the banking house of H. Sturzenegger & Cie., 
and its predecessor, Eduard Greutert & Cie. of Basel. The 
Swiss-German transactions fanned out into Holland, Nor- 


way, France, Poland and elsewhere in Europe. There 
would be involved in the case the testimony of upwards 
to a hundred witnesses and many hundreds of thousands of 
documents, virtually all located abroad. 


Appellants are urging that the exceptional conditions that 
Judge Laws envisaged were limited to the pretrial stage 
of discovery of evidence and inspection of documents 
(Br. pp. 10-11). Plainly, Judge Laws was not thinking 
so narrowly. In the first paragraph of his order of refer- 
ence, the Judge referred to matters relating to the ‘‘trial’’ 
of the case (J.A. 74), and in the transcript of April 1, 
1949 he mentioned that the special master could preside 
over the proceedings both in Europe and in the United 
States (J.A. 59). As the judge pointed out in the April 
1949 transcript, it was impossible for a judge to go to 
Switzerland (J.A. 63), and the only person who could 
stay with the case from the beginning to the end, wherever 
there was any kind of a proceeding, would be one occupying 
the role of a special master. (Compare J.A. 59.) He 
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could make rulings on the spot relating both to time and 
subject matter; his presiding over the taking of a deposi- 
tion for perpetuation purposes could, at the same time, 
dispose of the testimony also for trial purposes; and 
ruling upon the relevance of a document sought for dis- 
covery might also involve trial relevance. 


The locale of this case for virtually every purpose is 
Europe, not America; and with rare exceptions the wit- 
nesses for trial purposes will actually be testifying and 
referring to documents there and not over here. If the 
great bulk of evidence in a case is to be developed and 
assembled by the deposition process, as distinguished from 
the average case where depositions are the exception and 
not the rule, there is a real advantage to the trier of the 
facts to preside over the depositions and thus be able to 
observe the conduct and demeanor of the witnesses on 
the stand. 


Moreover, Judge Laws’ attention was called to the first 
special defense of appellants and to the vastness of the 
inquiries which would be made in connection therewith. 
(See transcript of April 1, 1949, pp. 14-16" (not printed 
in Joint Appendix).) The claimed ownership of the Gen- 
eral Aniline shares by this appellee was and is under attack 
by the appellants in this defense, and the acquisition trans- 
actions involving millions of dollars would have to be 
revealed or ferreted out by way of accounting evidence. 
This is not a ease like La Buy, where accounting proof 
was ancillary to the determination of a principle issue; 
here, the question of ownership, as based upon intricate 
accounting transactions, is itself an issue. 


In addition to the series of individual problems which 
Judge Laws envisaged, he grasped the fact that with so 


12The substance of these pages is largely a quotation from appellants’ 
First Separate Defense, which appears at J.A. 48-49. 
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much of the case destined to be resolved on European soil, 
there was a grave chance that it would get out of hand 
if it were not under the control of one who was free to 
go wherever something was happening and who would 
take with him a knowledge of everything which had hap- 
pened before. Judge Laws’ overall concern for the myriad 
problems which were bound to arise in this two-continent 
litigation reached its zenith when he announced from the 
Bench in April 1949 that he was considering the appoint- 
ment of a master because he was determined ‘‘to save the 
reputation of the courts and everybody else concerned.”’ 
(J.A. 61) 


All of these things continue to exist and will for a 
long time to come. 


This appellee believes that it should not be difficult to 
point out the exceptional character of this case to this 
Court. Indeed, this Court has already recognized the 
fact since the same panel of judges sits every time that 
there is an appeal involving any phase of this case. This 
Court probably recognizes that, because of the unusual 
nature of the case, the knowledge acquired by these three 
members should be utilized whenever the case comes before 
the Court. Judge Laws recognized something akin to this 
principle in the selection of a special master at the trial 
court level; @ special master who, as pointed out above, 
could function in areas where a special judge could not sit. 


If the case at bar does not provide a true example of 
‘exceptional conditions’? within the purview of Rule 53 
then, this appellee submits, the Rule is meaningless and 
should be rewritten to provide that, except in the case of 
consent of all the parties, a district judge is powerless to 
refer the entire case to a special master. We believe that 
it is improper to whittle the Rule away by ‘‘Seminars’’ 
and ‘‘Reports’’ and by judicial statements that such-and- 
such a condition is not exceptional enough to permit the 
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reference. Everyone will agree that district judges should 
not be able to get rid of groups of cases by the method 
now under attack; but that is not involved here and the 
traditionally sound discretion of a district judge of the 
stature of the late Judge Laws should, whenever his deci- 
sion'can be fairly rationalized, carry considerable weight 
in its favor when subjected to the scrutiny of an appellate 
court. This appellee confesses that, upon sober reflection, 
it and its counsel came to this conclusion from the stand- 
point of a litigant. 


In Any Event, the Parties Consented to the Reference!4 


It is, of course, beyond dispute that appellants expressly 
consented to the broad reference, and that they were quite 
willing to let their consent stand even in the face of this 


13 Apparently, appellants would nullify the Rule in the absence of consent 
by invoking comments from the so-called Prettyman Report (13 F.R.D. 62, 
83) and from Seminar on Protracted Cases, 21 F.R.D. 395-522 (Brief, 
pp. 9-10). The only mention of the matter in the Prettyman Report appears 
under |its Chapter XIII, entitled ‘‘Miscellaneous Comment’’ as follows: 


‘«Reference to Masters. Your Committee is of opinion that cases such as 
those here considered should not be referred in their entireties to masters.’’ 


Appellants’ reliance upon the Seminar on Protracted Cases omits to complete 
the thought expressed on page 521 that the reference to masters should be, 
as the Rule requires, ‘‘only in exceptional circumstances’’, Obviously, these 
two sources, as well as Judge Kaufman’s remarks entitled ‘‘ Masters in the 
Federal Courts: Rule 53’’, appearing at 58 Col. L. Rev. 452 (1958), are not 
intended to lay down a doctrine that the Rule is to be nullified by absolute 
non-use. 


14 This is the essence of Judge Pine’s ruling (J.A. 150): 


**To sum, up, assuming the order standing alone would have been 
contrary to the Federal Rule in question, the acts and conduct of the 
parties over the years after the order of reference constitute a waiver 
of the rule and consent to the reference, and there should be no change 
in the established order of procedure at this time.’’ 


Appellants concede that even if exceptional conditions do not exist, the 
parties may consent to a reference such as the one here involved (Br. p. 7). 
Moreover, this proposition is a fortiori supported, it is submitted, by the 
latter provision in Rule 53(e)(4) that ‘‘but, when the parties stipulate that 
a master’s findings of fact shall be final, only questions of law arising upon 
the report shall thereafter be considered’’. 
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appellee’s opposition.* Because of this appellee’s initial 
opposition, and the fact that its motion to vacate, filed in 
February 1951, appears not to have been formally over- 
ruled, appellants have created a theory that unilateral 
consent ‘‘does not count’? (Br. p. 12). 


While it is clear here that two-party acquiescence has 
been achieved, appellants’ consent cannot be brushed aside 
so easily. They now ery that ‘‘Every litigant is entitled 
to have the court hear and determine the issues in the first 
instance,” citing Rule 43(a) F. R. Civ. P. (Br. p. 13). 
But, they ignore the fact that this may be waived by a 
party—even to the extreme extent provided by Rule 
53(e)(4) F. R. Civ. P.—and surely a unilateral consent 
has that effect. Instead of Judge Pine considering the 
matter from a contractual standpoint, as charged by appel- 
lants (Br. p. 15), it is they who are trying to bring this 
about. 


This waiver on appellants’ part was expressly under- 
scored by Judge Pine in his oral opinion (J.A. 148-149). 
As he stated, if a jury trial may be waived, surely the 
right here involved may be. But, in addition, this appellee 
submits that appellants’ consent has even another effect. 
Judge Laws made judicial findings of exceptional circum- 
stances [conditions] in the first paragraph of his order of 
reference (J.A. 74-75). Appellants accepted these findings 
at the time, and reaffirmed their existence a year later 
(J.A. 85). They do not claim excuses such as mistake, 
inadvertence, surprise, fraud or neglect—just to mention 
the ones outlined in Rule 60(b) F. R. Civ. P.,* but invoke 


15Qn page 11 of their brief, appellants conceded that their conduct 
“(may be equated to consent on their part’’, As pointed out in our Additional 
Statement of the Case (ante, pp. 1-6) their consent was direct, enthusiastic 
and unequivocal. 


16 Appellants do not say and cannot say that they were misled or mistaken 
as to the state of the law in 1950. The feeble effort to claim that the 
La Buy decision ‘‘clarified’’ the law in areas where it was previously obscure, 
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the phrase ‘‘not consonant with equity’’ (Br. p. 8), which 
they leave undefined in its relation to the case at bar. The 
result of appellants’ consent, this appellee submits, is to 
bind themselves to the court’s order and its basis, and to 
remain bound in the absence of one of the recognized 
grounds for relief therefrom. 


But, in addition, Judge Pine found that both parties 
have long since acquiesced in Judge Laws’ order of refer- 
ence (J.A. 149), and that determination is entitled to be 
accepted by this Court. It is fully supported by the 
record, and by the presentation that was made to the lower 
court in the hearing of February 6, 1959. 


Therefore, the attack by appellants upon the reference 
order, on the ground of lack of consent of the parties, has 
no merit.7® 


falls of its own weight. As Mr. Justice Clark pointed out in La Buy, the 
preceding cases were ‘‘a fortiori’’ ones. 

And appellants had a full knowledge of these cases in 1950, for they sub- 
mittedian elaborate memorandum to Judge Laws on February 6, 1950, entitled 
‘Memorandum for Chief Judge Laws on the Court’s Authority to Make a 
Reference”, The parties did not designate this memorandum to be 
included in the record on appeal. (It was sent to Judge Laws and copy 
was served on counsel for this appellee, but the docket in the lower court 
does not indicate that it was actually filed in the Clerk’s Office.) It is 
therefore printed in the Appendix to this brief; and we are authorized to 
state that counsel for appellants consent to treating this memorandum as 
part of the record upon this appeal. 


17 The phrase has been borrowed from John Simmons Co. Vv. Grier Bros. 
(1922), 258 U.S. 82, 91. This case is heavily relied upon by appellants in 
their brief (pp. 9, 15, 16). Obviously, the case is inapposite for a variety 
of reasons, not the least of which is the fact that the party standing in the 
position of appellants had resisted and suffered adversely from the order 
which it sought to have set aside. 


18 Before concluding this point, we mention that in all the previous cases— 
Los Angeles Brush, McCullough, La Buy, Kirkpatrick and Adventures in Good 
Eating v. Best Places to Eat, 131 F. 2d 809, 815 (7th Cir. 1942), the party 
or parties complaining about the reference had opposed the order when it 
was entered by the district court and consistently objected to it thereafter. 
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There Was No Abuse of Discretion 


The claim of appellants that Judge Pine abused his 
diseretion in refusing at this late date to terminate the 
reference of the entire case to Special Master Hughes, 
‘ not only is wholly without merit but, as pointed out above, 
is obseure and equivocal. 


This claim began with an effort to attack the reference 
' order, and the continuation thereof, upon the basis of 
' illegality, and ends with the assertion that it is ‘‘not 
' consonant with equity’’ to let it stand (Br. p. 8). In order 
to make the application palatable, it is said that the 
master has not begun to deal with the merits of the case 
and that no harm or prejudice would flow from the termina- 
: tion, Both Judge Pine and this appellee disagree with this 
statement. 


As to the forepart of this statement, Judge Pine found 
that ‘‘the master has made many decisions on many matters 
involving substance as well as procedure’? (J.A. 149). 


| This appellee will leave it to its co-appellees—the interven- 
' ing plaintiffs—to discuss this point, although it will men- 
: tion some of the decisions in a footnote.” 


The latter part of the statement, namely, that harm 
| will come to no one by the termination, overlooks the fact 
that the special master has acquired a vast store of knowl- 
' edge of personalities, facts and figures involved in the 
case. Judge Pine recognized this and apprehended that 
| it ‘would be forever lost’’ if he granted the appellants’ 
' motion (J.A. 150). Thus, harm would come to the case 
' itself—that is, to its expedition, efficient handling and judi- 
cial acquaintanceship, and this obviously ranks in impor- 
tance with harm to the parties themselves. Indeed, Judge 
Pine weighed this element ‘‘in the scales’’ because he was 
' assured by appellants ‘‘that the ruling of the Court on 


19(1) Right of Attenhofer group to intervene; (2) bar-date for filing of 


i intervening petitions; (3) substitution of parties-intervenors; (4) time and 


notice of filing claims and assignments thereof. 
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their motion involves the exercise of discretion’? (J.A. 
150). 


Having already disposed of the effect of the La Buy 
ease upon the case at bar,” the only item remaining that 
appellants assert should have swayed Judge Pine’s discre- 
tion is their claim of ‘‘changed circumstances’’ said to 
have been brought about by the Supreme Court decision 
of 1958. Appellants again create their own ‘‘straw-man’’— 
some vague special difficulties in drawing inferences—which 
‘demand the wisdom and experience of a judge surrounded 
as he is by all the safeguards designed for the federal 
judiciary’’ (Br. p. 15).” 


This point is quite similar to the one made by this 
appellee when Judge Laws signed the order of reference. 
See paragraph 4 of the objections appearing at pages 
76-78 of the Joint Appendix. With the active encourage- 
ment of these appellants, apparently Judge Laws felt that 
the point was without merit, since he signed the order 


despite it. Surely, it is not possible that the point acquires 
new value and virtue in the eyes of the courts when it is 
made by officials of the Government. And, again we find 
appellants repudiating a previous position in order to 
achieve a change in the court’s order. 


The ‘‘after-thought’’ nature of the point also goes to 
the weight of the inducement for appellants to feel that 
they were unduly and improperly handicapped by the 


20 Treatment of that case by Judge Pine is also attacked by appellants 
as evidence of an abuse of discretion. 


21 This plea is hardly worth answering in view of the personality of the 
speciali master selected by Judge Laws. He is well known to this Court and 
to the entire Bench of the District of Columbia, is one of the ablest and 
most experienced lawyers at the Bar, and fortunately, in previous appeals, 
this Court has seen instances of his services and the exercise of judicial skill 
equal to that of members of the district court itself. Moreover, no one dares to 
intimate—and, indeed, no one could justifiably intimate—that the master has 
either delayed the case or been biased or prejudiced regarding parties or their 
counsel. 


Bi Sore ET Ere 


21 


reference order. It was not briefed or argued below, but 


‘dragged in at the last minute over a month after Judge 
: Pine had announced that he would overrule appellants’ 


motion (See J.A. 152-154). The point was then only 
sketchily presented to the lower court, and, indeed, it can 


: hardly be claimed that it is more elaborately stated to this 


Court (See Br. p. 8 and pp. 14-15). <A fair criticism, this 


| appellee submits, is that it is vague, illusive, amorphous and 


imaginary. 


Coming directly to the question whether the point would 
sway the discretion of a court, we find that in the first 


place, the matter of having to draw inferences is an age-old 


function in litigation. Even juries—not trained in the 


i law—are permitted and must draw inferences from both 


complex and unclear evidence. Secondly, from time to 


' time, there is a myriad of situations from which inferences 
‘ must be drawn. Hence, it is impossible to categorize these 


situations into ‘‘easy, less-easy, difficult and more-difficult’’ 
ones. Thirdly, appellants do not and cannot state what 


i documents may not be revealed to them or that situations 


may arise from which inferences must or may be drawn. 


In all candor, this appellee submits that the point as 


presented borders on the frivolous, and hardly deserves 
‘ the amount of consideration we have given it. In any 
' event, it has no substance to support a charge of abuse 
| of discretion by any court that would pay no attention to it. 


In summarizing our position upon the abuse of discretion 
point, it is clear that what Judge Pine decided was that 
he found no reason, either in law or in fact, which should 


' prevail upon him to terminate or modify the reference 
' order, and that everything he saw was to the contrary. 
| This appellee submits that the district judge is completely 


supported in this conclusion, and that nothing presented 
by appellants even remotely approaches the charge of 


| abuse. In the absence of a persuasive reason, Judge Pine 
- was fully justified to continue the reference without modifi- 
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cation, holding appellants to their initial consent to the 
reference order, and construing this appellee’s conduct as 
tantamount to acquiescence and waiver. 


As a final act of inconsistency in a long series of incon- 
sistencies, appellants distort the exercise of sound discre- 
tion, to which they not only expressly submitted themselves 
but induced the district court to undertake, into the 
“‘eompounding”’ of a number of alleged errors, set forth 
on page 15 of their brief, which have neither substance nor 
form. Judge Pine did not hold that he could not terminate 
or modify this reference order; what he decided was that 
he found no reason to do so. 


CONCLUSION 


For the foregoing reasons, the order of the District 
Court should be affirmed. 


Respectfully submitted, 


Joun J. Witson 
Wruum EF. Rottow 


Attorneys for Appellee, 
Societe Internationale 


Address : 815-15th Street, N.W. 
Washington 5, D. C. 


October 26, 1959 
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APPENDIX” 
UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 
Civil Action No. 4360-48 


Societe INTERNATIONALE Pour ParticreaTions INDUSTRIELLES 
eT Commerciates §.A., erc. (I.G. CHEMIE), Plaintiff’, 


v. 
J. Howarp McGratH, et au., Defendants, 
Remineron Ranp Inc., Intervenor Plaintiff. 
: emerencem for Chief Judge Laws on the Court’s Authority 
to Make a Reference 


The defendants believe that a reference is appropriate 
and desirable and are prepared to consent to a reference, 
if the plaintiff consents. If the plaintiff does not consent, 


: however, it may raise the question of the court’s authority 
‘to make the reference. We submit this memorandum of 
. law for the information of the court, in the event the ques- 


tion is raised. 


PROVISIONS OF THE FEDERAL RULES 


Rule 53(a) of the Federal Rules of Civil Procedure pro- 
vides, in part, as follows: 


. the court in which any action is pending may 
appoint a special master therein. 


And Rule 53(b) specifies the conditions under which a 
master may be appointed: 


(b) Reference. A reference to a master shall be the 
exception and not the rule. In actions to be tried by 
a jury, a reference shall be made only when the issues 
are complicated; in actions to be tried without a jury, 
save in matters of account, a reference shall be made 
only upon a showing that some exceptional condition 
requires it. (emphasis supplied.) 


*See footnote 16, ante, pp. 17-18. 
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1. The Supreme Court, in the leading case on the subject 
(272 U.S. 701 (1927)), has circumscribed a district court’s 
authority to refer a case to a special master. 


The case of Los Angeles Brush Manufacturing Corpora- 
tion v. James, 272 U.S. 701, decided in 1927, seems to be 
the leading Supreme Court decision on the subject. In 
that case the district court appointed a special master in 
two patent infringement cases, over defendant’s objection. 
The district court found that because of the congestion of 
the court’s calendar there were many other causes entitled 
to be first heard, including a large number of criminal 
causes entitled to preference; that because of the protracted 
length of patent trials other civil litigants had not been 
accorded a fair proportion of the time of the court; and 
that this condition would continue unless many of the 
patent cases could be disposed of with the assistance of 
special masters. Defendant applied for leave to file a peti- 
tion with the Supreme Court for a mandamus directed to 
the district judge. While the Supreme Court denied leave 
to file the petition, on the ground that it was not inclined 
to infer that there was a deliberate abuse of discretion 
in the matter and that ‘‘there may not sometimes be such 
a congestion in the docket as to criminal cases as would 
justify a district judge in not literally complying with the 
two rules in question’? (Equity Rules 46 and 59), it took 
oceasion, per Chief Justice Taft, to elaborate upon the 
considerations which should be followed in the appointment 
of special masters. 


The Supreme Court examined the history of Equity 
Rules 46 and 59. The first, like Federal Rule 43(a), stated 
the principle that the testimony of witnesses be taken 
orally in open court, and Equity Rule 59 (identical with 
Federal Rule 53(b)), provided that, save in matters of 
account, a reference to a master shall be the exception, not 
the rule, and shall be made only upon a showing that some 
exceptional condition requires it. The Court emphasized 
that it had adopted Equity Rules 46 and 59 because, after 
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much consideration, it had decided to modify the then exist- 
ing method of taking evidence in patent and other equity 
eases because it was productive of unnecessary expense 
' and burden to the litigants and of delay. The Court ac- 
knowledged: the criticism and complaint of the inconven- 
iences arising from that change of the rules, but affirmed 
that it was 


strongly convinced that the change has justified itself; 
and it has no purpose to amend the provisions of Rule 
46 and Rule 59. Were it to find that the rules have 
been practically nullified by a district judge or by a 
concert of action on the part of several district judges, 
it would not hesitate to restrain them. (at p. 707) 


Referring to the general complaint against the great ex- 
pense of litigation, the Court stated that ‘‘there is no reason 
' why a patent litigant should be subjected to any greater 
expense than any other litigant.’’ Finally, with respect 
| to the issue of the congested docket, the Court admitted 
that criminal cases should be given a reasonable preference 
: on the grounds of humanity and necessity for the preserva- 
. tion of public order; ‘‘but even this must be conceded with 
moderation, and what time there is of the court, in view 
' of the whole docket, must be equitably distributed’’, (at 
p. 708). The Court summed up by stating: 


We shall therefore deny leave to file this petition, 
but are content to state our views on the general sub- 
ject, with confidence that the district judges will be 
advised how important we think these two rules are, 
and that we intend, so far as lies in our power, to 
make them reasonably effective for the purpose had 
in view in their adoption. (p. 708 


There seems to be only one Supreme Court opinion after 
i the Los Angeles Brush case on the subject of references 
| to a special master. That is McCullough v. Cosgrave, 309 
’ U.S. 634 (1940). It arose under the Federal Rules, which 
in this respect are identical with the Equity Rules. 
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In the McCullough case the Supreme Court in a per 
curiam opinion granted a petition for mandamus and, citing 
the Los Angeles Brush case, directed the district judge to 
vacate an order of reference to a master. The facts of 
the ease are not stated in the opinion, but the Circuit Court 
of Appeals for the Seventh Cireuit (Adventures in Good 
Eating v. Best Places to Eat, 131 F. 2d 809, 815 (1942)), 
in a discussion of the McCullough case, stated that an 
examination of the Supreme Court records had shown that 
in the McCullough case the order of reference had been 
made because of the asserted illness of the district judge; 
that all parties desired an early hearing, and the case had 
been pending for a long time; and that the calendar was 
congested, and no other judge was available to try the 
case within a reasonable time. 


2. The propriety of a reference to a master of a civil 
non-jury case has only infrequently been determined by 
the lower courts since 1927 (the date of the Los Angeles 
Brush decision). 


An examination of the published reports discloses that 
the propriety of references to a master has been determined 
by the lower courts only rather infrequently since the date 
of the Los Angeles Brush case. More specifically with 
respect to the type of case here presented, i.e., civil non- 
jury cases in which the reference is not consented to by 
both parties,’ it appears that only a handful of cases have 
determined the problem. 


1 Certain other decisions which look favorably upon references are not in 
point here since either both parties had consented to the reference (General 
Electric Co. v. Save Sales Co., 82 F. 24 100 (1936); Joyce, Inc. v. Fern Shoe 
Co., 32 F. Supp. 401 (S.D. Cal., 1940)), or the reference occurred in a jury 
case where according to the above-quoted language of Federal Rule 53(b), 
a wholly different test governs (Graffis v. Woodward, 96 F. 2d 329 (1938), 
cert. den. 325 U.S. 631; Coyner v. United States, 103 F. 2d 629, 634 (1939), 
in which case there had, in addition, been no objection to the order of refer- 
ence to the auditor), or it was a reference in an admiralty case. (The P.R.B. 
No. 35, 48 F. 2d 122 (1931) cert. den. 284 U.S. 636, in which a crowded 
docket was considered a sufficient basis for a reference.) In admiralty 
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Cases UPHOLDING a REFERENCE TO A MaSTER 


There seems to be only one reported case in which a 
i reference of a civil non-jury case, objected to by one party, 
was upheld by the court. That is Neale v. McCormick, 19 
F. 2d 320 (1927), decided by the Court of Appeals for the 
Ninth Circuit, cert. den. 275 U.S. 530 (1927). In that case, 
certain judges of the District Court for the Southern 
District of California had referred a number of patent cases 
to a standing master. The Court of Appeals, citing the 
_ Los Angeles Brush Corporation case, made detailed findings 
concerning the handling of patent cases by the district 
‘court in the critical period, and upheld the references to 
the master. The Court of Appeals found that ten patent 
cases had been tried before the court; seven had been 
referred to the master by stipulation, fourteen upon motion 
‘of one party, the other party not objecting, and nine over 
the objection of one party. It was also found by the 
‘Court of Appeals that there had been no agreement or 
understanding between the judges that patent cases should 
be referred; that the cases which were the subject of the 
imandamus proceeding against the judges would probably 
‘require at least two weeks for trial, and that because of 
the congested calendar they could not have been given an 
‘early court hearing. The Court of Appeals concluded that 
ipatent cases had received a fair and equitable proportion 
of the time of the judges, and that exceptional conditions 
irequired that the orders of reference be made. 


‘eases, however, a different standard determines references to masters. 
‘Admiralty Rule 43, the relevant provision of the Admiralty Rules on refer- 
‘ences, reads: ‘‘In cases where the court shall deem it expedient or necessary 
for the purposes of justice, it may refer any matters arising in the progress 
‘of the suit to one or two commissioners or assessors, to be appointed by the 
‘court, to hear the parties and make the report therein’’ (italics supplied). 
‘Equity Rule 59, which is identical with Federal Rule 53(b), on the other 
hand, permits references ‘‘only upon a showing that some exceptional condi- 
tion requires it’’, a provision which was described in The P.R.R. No. 35 as 
“somewhat more circumscribed than Admiralty Rule 43’’ (48 F. 2d 122, 
at 124.) 
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Cases DisappRovING A REFERENCE To A Master 


After the Supreme Court decision in the Los Angeles 
Brush Corp. case, the lower courts on several occasions 
disapproved of references to special masters. The Second 
Cireuit, citing the Los Angeles Brush and McCullough 
cases, has even spoken, generally, of the ‘‘frowned-upon 
step of areference’’, Ira S. Bushey & Sons v. W.E. Hedger 
Transp. Corp., 167 F. 2d 9, 17 (1948), cert. den. 335 
US. 816. 


In a number of cases, references were disapproved on 
the ground that the issues involved were not of sufficient 
size or complexity, or of the proper nature, or on the 
ground that a congested calendar is not a sufficient reason. 


Newman & Bisco v. Realty Associates Securities Corp., 
173 F. 2d 609 (1949), (reference of allowances of fees 
in a large and complex reorganization proceeding de- 
clared not suitable for a reference, even though the 
only district judge familiar with the litigation had in 


the meantime died). 


In Re Irving-Austin Bldg. Corporation, 100 F. 2d 574, 577 
(1939), (issue of counsel fees in corporate reorganiza- 
tion proceeding held not to be a proper case for a 
reference, the Court also stating that issues in fraud 
hearings are generally not a proper subject for refer- 
ence to a special master.) The Court stated generally: 


“References to masters are attended by dangerous 
and unhappy consequences, even when, as here, care 
is exercised in the selection of the master. These 
possible results should be avoided.’’ (p. 577) 


Adventures in Good Eating v. Best Places to Eat, 131 F. 2d 
809, 815 (1942) : 


‘*. . . the litigants prefer, and are entitled to, the 
decision of the judges of the court before whom the 
suit is brought. Greater confidence in the outcome 
of the contest and more respect for the judgment 
of the court arise when the trial is by the judge.” 
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Helfer v. Corona Products, 127 F. 2d 612 (1942), (only issue 
was how much a company owed its sales agent, and all 
testimony was taken in four days.) 


iHartford Empire Co. v. Shawkee Mfg. Co., 5 F.R.D. 46 

| (1946). In a protracted litigation which had begun 
in 1933 a reference was sought for the purpose of 
receiving evidence on the damages sustained by defend- 
ants by reason of plaintiff’s fraud in obtaining pre- 
liminary and permanent injunctions. 


The court denied the motion: ‘‘The trial lists of 
this court bid fair to be heavy in the immediate and 
succeeding future, and the hearing in the present 
matter will undoubtedly be burdensome, but that does 
not present ‘an exceptional condition’ such as con- 
templated by Rule 53. We feel unable to avail our- 
selves of the relief which a reference to a master would 
furnish. .. .’’ 


Respectfully submitted, 
Haron I. Baynton, Davin ScHwartz, 
Swney B. Jacosy & Paut E. McGraw, 
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QUESTION PRESENTED 
In the opinion of appellees, the question is 


‘Whether the District Court abused its discretion in deny- 
ing appellants’ motion, filed in late 1958, to modify an order 
entered in 1950 pursuant to Rule 53(b), Federal Rules of 
Civil Procedure, referring to a Special Master the entire 
ease, where exceptional conditions therefor were found by 
the judge entering the order (which conditions continue 
to exist);' where appellants consented to and actively 
espoused the order of reference from its inception; where 
extensive proceedings were had before the Master for the 
past eight years with the acquiescence of all the parties; 
where the Master has considered without objection and has 
decided substantial questions of substance and procedure 
affecting some of the parties, which have become the law 
of the case; where the Master has gained a unique familiar- 
ity with all the complexities of the case; where appellants 
failed to establish any change of circumstances requiring 
modification of the order; and where the court determined 
that there was no justification for the proposed modification. 
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BRIEF FOR APPELLEES, ERNEST ATTENHOFER. 
ET AL. 


STATEMENT OF THE CASE 


Appellees Attenhofer, et al., believe that appellants’ 
Statement of the Case requires amplification. For pur- 
poses of clarity, appellants will be referred to as the 
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‘‘Custodian’’,! appellee Societe Internationale Pour Par- 
ticipations Industrielles et Commerciales, S.A., etc., will 
be referred to as ‘‘Interhandel’’, appellees Attenhofer, 
et all, will be referred to as ‘‘Attenhofer’’, appellees 
Kaufman, et al., will be referred to as ‘‘Kaufman’’, and 
appellees Klingler, et al., will be referred to as ‘‘Klingler’’. 


Following the filing of Interhandel’s complaint seeking 
the return of its vested property and the answer of the 
Custodian, on January 8, 1949, the Custodian moved for 
the designation of a judge to hear and superintend all 
matters in the case preliminary to trial.* (J.A. 56-57) 


That motion was not acted on until July 5, 1949, at which 
time it was denied without prejudice. (J.A. 64) 


Meanwhile, in April, 1949, during hearings on motions 
relating to discovery and depositions in connection there- 
with, the late Chief Judge Bolitha J. Laws sua sponte 
suggested the appointment of a special master. (J.A. 
67-74) 


The Custodian’s counsel warmly embraced the Chief 
Judge’s suggestion. (J.A. 67-74) Chief Judge Laws 
scheduled a hearing for February 6, 1950, at which time 
he stated he would hear both sides with respect to the 
appointment of a special master. (J.A. 65-66) 


On February 13, 1950, counsel for the Custodian wrote 
Chief Judge Laws a letter stating the Custodian was 
‘glad’? to note his consent to the proposed order and sug- 
gested that Chief Judge Laws might wish to amplify the 
order by providing that the master’s report should contain 


1 Appellants are William P. Rogers, Attorney General of the United States, 
ag successor to the Alien Property Custodian, and Ivy Baker Priest, Treasurer 
of the United States. Mrs. Priest is a nominal party, inasmuch as she has 
in her!custody certain cash sums of Interhandel seized from United States 
banks. 


2 Although the motion does not so indicate, we believe the Custodian assumed 
and expected that this judge would try this case. 


3 


findings of fact and conclusions of law and that it might 
' serve to clarify the order if the court would add to it a 
' provision that the master’s findings of fact shall have the 
force provided in Rule 53(e)(2). (J.A. 162-164) 


Thereafter, on February 14, 1950, Chief Judge Laws 
signed an order appointing William J. Hughes, Jr., a 
lawyer of great experience and recognized ability, as 
| Special Master with the full consent and warm endorse- 
| ment of the Custodian. Shortly thereafter, Mr. Hughes 
commenced his duties as Special Master and has ably and 
' conscientiously functioned in that capacity until the pres- 
ent time. 


| On or about January 4, 1951, Chief Judge Laws desig- 
' nated Judge David A. Pine (now Chief Judge of the court 
| below), as the District Judge specially assigned to hear 
proceedings in this case. 


On March 14, 1950, some 16 months after Interhandel 
had begun the litigation, Kaufman sought to intervene in 


that suit alleging that Interhandel was entitled to the 
- return of that portion of the vested property which is 
proportionate to the interest in the Corporation held by 
/ non-enemies even if the Corporation were ultimately deter- 
' mined to be enemy or enemy-tainted. The District Court 
denied the Kaufman motion to intervene and this Court 
- affirmed. (88 U.S. App. D.C. 296, 188 F. 2d 1017) There- 
- after, on April 7, 1952, the Supreme Court of the United 
States handed down its opinion in Kaufman v. Societe, etc., 
343 U.S. 156, reversing this Court and directing that the 
| Kaufman derivative complaint in intervention be filed. 


On June 16, 1952, Attenhofer filed a motion to intervene. 
(J.A. 4) Attenhofer and his adherents were permitted to 
intervene and on August 14, 1952, their complaint was filed. 
(J.A. 5) Thus, the Special Master had been appointed 
and had functioned for over two years before the plaintiff 
intervenors became parties to the litigation. 
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Counsel for Interhandel originally opposed the reference 
of the case to a special master (J.A. 76-78) and on Feb- 
ruary 19, 1951, again moved to vacate the original order 
of reference. (J.A. 80-83, 165) The Custodian opposed 
this' new motion by Interhandel and again embraced and 
endorsed Chief Judge Laws’ action in having signed the 
order of reference. (J.A. 84-85) This latter motion of 
Interhandel’s was apparently overlooked by all parties 
and no order was entered expressly overruling it. How- 
ever, the motion was abandoned in the same year of 1951 
and Interhandel, as well as all other parties, have acquiesced 
in the appointment and functioning of the Special Master 
during the nearly nine years during which the case has 
been pending since that time. (J.A. 137-138) 


The Special Master has devoted a substantial amount 
of time to this case and has gained great familiarity with 
its complexities since the order of reference was signed. 
He has dealt with both substantive and procedural 


questions. (J.A. 2-16, 87, 99, 102, 105, 112, 123, 125) 
THE PRESENT PROCEEDINGS 


On October 1, 1958, nearly nine years after he had urged 
the court below to appoint Mr. Hughes, the Custodian, 
through counsel newly assigned to the case, for the first 
time sought to repudiate his consent to the appointment 
of a Special Master and his warm endorsement of Mr. 
Hughes and moved to terminate the reference or, in the 
alternative, to withdraw from the Special Master those 
same functions which he had urged Judge Laws to commit 
to him in 1950. This motion was denied by Judge Pine 
by order dated March 9, 1959 (J.A. 155-156), following 
the rendition of an oral opinion after hearing held on 
February 6, 1959. (J.A. 147-152) 


RULE INVOLVED 


The pertinent rule is Rule 53(b) of the Federal Rules 
of Civil Procedure, which reads as follows: 
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“‘(b) Reference. A reference to a master shall be 
the exception and not the rule. In actions to be tried 
by a jury, a reference shall be made only when the 
issues are complicated; in actions to be tried without 
a jury, save in matters of account, a reference shall 
be made only upon a showing that some exceptional 
condition requires it.’’ 


SUMMARY OF ARGUMENT 


The late Chief Judge Laws found that this case con- 
‘fronted his court with such exceptional conditions that 
the appointment of a Special Master was warranted and 
‘the Custodian acquiesced in this finding. The order of 
reference recited that such exceptional conditions existed, 
they continue to exist and can be easily demonstrated. 


(a) The testimony of perhaps 100 witnesses will be 
required for the trial. The vast majority of them 
reside outside the United States and the subpoena 
process of the court below will not reach them. Al- 
though the Supreme Court created the doctrine of 
‘enemy taint’’, this concept has not been defined and 
its definition will inevitably result from ad hoc applica- 
tion and development. Thus it becomes even more 
important than usual for the trier of the facts to be 
able to observe the demeanor of the witnesses when 
they testify and to accomplish this he will have to 
attend when their depositions are given. A judge of 
the court below would not be able to spare the judicial 
time to travel to the various countries where the 
testimony will be adduced—the Special Master can 
easily do so. 


(b) Many thousands of documents will have to be 
examined, many of them existing in handwritten form, 
and the originals of these are also located in foreign 
lands. No subpoena can reach them and the Special 
Master will be able to visit the places where they are 
to be found. 
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The Custodian not only consented to the reference, but 
urged Chief Judge Laws to empower the Special Master 
to make findings of fact and conclusions of law. The Cus- 
todian embraced and defended the reference for nearly 
nine years and sought to repudiate this long-standing 
consent only after he acquired new counsel in 1958. 


There has been no change in the law which makes the 
original order of reference illegal. The Custodian is care- 
ful not to say that La Buy v. Howes Leather Co., 352 US. 
249, changed the law relating to the appointment of Masters 
—he says only that there was enunciated ‘‘a definitive 
judicial clarification’? of the standards relating thereto. 
If there was such a ‘‘clarification’’, it is unimportant to 
the issue here, for the La Buy case did not change the law. 
It specifically reaffirmed McCullough v. Cosgrave, 309 U.S. 
634, and the basic principles dealt with in La Buy have 
been familiar law for years. 


Nor has there been any ‘‘change’’ of ‘‘condition”’ in this 
litigation which makes the reference improper. When the 
Supreme Court stated (357 U.S. 197, 212-213) that the 
trier of the facts would be required to draw inferences 
not only from the evidence produced but also from any 
failure to produce evidence, this was not a ‘‘turn of events’’ 
which shocked the Bar or with which lawyers generally 
were unfamiliar. Those presiding in judicial proceedings 
have, from time immemorial, been required to draw infer- 
ences from evidence or lack of evidence. 


The trial judge did not abuse his discretion in refusing 
to revoke or modify the order of reference. He carefully 
considered the findings of Chief Judge Laws that excep- 
tional conditions existed and the Custodian’s acquiescence 
in that finding. He considered and weighed the Custodian’s 
enthusiastic consent to the entry of the order of reference, 
the Custodian’s defense of the order of reference thereafter 
and his continued adherence to it for nearly nine years. 
The trial judge considered and properly rejected the Cus- 
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todian’s contention that the Supreme Court changed the 
law relating to orders of reference in the La Buy case. The 
trial judge considered the extensive familiarity of the 
Special Master with this case as a result of the Master’s 
having conducted proceedings therein for nearly nine 
years. The trial judge thereafter properly exercised his 
discretion in denying the Custodian’s motion to revoke 
or modify the order of reference. 


ARGUMENT 


I. The Exceptional Conditions Envisioned by Rule 53(b) Are 
Present in This Litigation and the Reference to a Special 
Master Was Proper 


Rule 53(b) of the Federal Rules of Civil Procedure pro- 
vides that a reference to a Master shall be the exception 
and not the rule, that a reference shall be made only when 
the issues are complicated and states: 


‘¢  . in actions to be tried without a jury, save in 
matters of account, a reference shall be made only 


upon a showing that some exceptional condition re- 
quires it.’’ 


Neither the drafters of the rule, nor the Supreme Court, 
have defined what is meant by ‘‘some exceptional condi- 
tion.’? The Supreme Court’s latest decision relating to 
this subject is La Buy v. Howes Leather Co., 352 U.S. 249, 
which was decided on January 14, 1957.2 That case arose 
as a result of Judge La Buy’s action in referring two 
private anti-trust suits to a Special Master. All parties 
objected to the reference and joined in petitioning the 
Seventh Circuit Court of Appeals for a writ of mandamus. 
That court permitted the filing of the petition and handed 
down a 2 to 1 opinion in which the majority decreed that 
mere calendar congestion and complexity of anti-trust 
issues did not constitute the ‘‘exceptional condition’? men- 


3 This case quoted with approval the case of McCullough v. Cosgrave, 309 
U.S. 634. 
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tioned in the rule. The Supreme Court affirmed the Circuit 
Court in a 5 to 4 opinion and Mr. Justice Clark, for the 
majority, delivered some broad observations‘ respecting 
the propriety of references to masters by federal district 
judges. He stated that the orders of reference signed by 
Judge La Buy, which were based on calendar congestion 
and complexity of issues, amounted ‘‘to little less than 
an abdication of the judicial function.’’ 


Unfortunately, the Supreme Court did not undertake 
to define further an ‘‘exceptional condition”’. 


We respectfully suggest that La Buy must be read in 
the light of conditions existing in the Northern District of 
Illinois and in the light of the failure of the judges of 
that district to obey the warnings of the Court of Appeals. 
The Supreme Court was primarily concerned with ‘‘the 
practice here indulged’”’ (p. 258) and was determined to 
make it clear to all district judges that calendar congestion 
alone was not sufficient to warrant the practice of wholesale 
reference to masters. 


We submit that the instant case is clearly distinguishable 
from anti-trust actions similar to those dealt with in 
La Buy. It is clear that the late Chief Judge Laws made 
the requisite finding that exceptional conditions existed 
when he signed the order of reference (J.A. 74), that the 
Custodian acquiesced in this finding, and that the excep- 


4 Onelis left to speculate to what extent the court’s administrative problems 
governed the result here. It is apparent that Mr. Justice Clark and the 
majority had become as concerned with the practice of judges in the Northern 
District of Dlinois indiscriminately referring cases to masters as had the 
Court of Appeals. Mr. Justice Clark uses such phrases as ‘‘there is an end 
of patience’’ and states that the Court of Appeals has ‘‘for years admonished 
the trial judges” that references should seldom be made. He quotes Chief 
Judge Duffy in Krinsley v. United Artists Corp., 235 F. 2d 253, 257 (1956), 
to the effeet that the practice of referring cases to masters was ‘‘all too 
common! in the Northern District of Illinois’’ and states that still the Court 
of Appeals ‘‘did not disturb the reference practice by reversal or mandamus’’ 
until it decided this case in October, 1955. 
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tional conditions which he had in mind can be clearly 
demonstrated. 


. As this Court knows, the Custodian vested the American 
' assets of Interhandel under a theory that Interhandel was 
' dominated and controlled by or was cloaking for I. G. 
Farben and/or other enemy interests. Interhandel is, of 
course, a Swiss corporation with its principal place of 
business in Basle, Switzerland. It has no branch offices 
| in the United States and being a non-operating company, 


' does not do business in the United States. The record is 


| bare of any activities of Interhandel in the United States 
except for its ownership of stock in General Aniline & Film 
Corporation and the maintenance of certain deposits in 
New York banks. Thus, if it is to be proved that Inter- 
| handel was an ‘‘enemy”’ or was ‘‘enemy tainted’’, evidence 
of this presumably must be obtained in Switzerland, or 
| Germany, or in some other foreign nation where Inter- 
: handel is alleged to have consorted with or done business 
| with the enemy. If this is to be established, the witnesses 
to prove it must be examined in foreign lands, unless they 
can be persuaded to come to the United States—for the 
subpoena power of the United States courts does not reach 
into foreign countries. It has been estimated that there 
' may be upwards of 100 witnesses called to give testimony 
in this case. Even assuming the witnesses would agree 
to come to Washington from Europe, it would be fan- 
tastically expensive for either party to undertake to bring 
them all to the District of Columbia. 


| A similar problem exists with respect to documents. In 

this connection, it should be recalled that Interhandel was 
formed in the late 1920’s. Counsel for the Custodian have, 
on numerous occasions, made it clear that they regard the 
entire history of Interhandel’s organization and develop- 
ment as having great significance in this litigation. It 
seems apparent that they will adduce substantial numbers 
of documents going back over the past 30 years. The origi- 
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nals of these documents are to be found abroad. It seems 
likely that counsel and the trier of the facts will need to 
inspect the originals of many of these and the court’s sub- 
poena will not produce them within the United States. It 
requires no great prescience to know that Interhandel and 
the intervenors will be required to produce substantial 
quantities of countervailing documents relating to this en- 
tire 30-year period. We suggest that the saving in trial 
time alone which will result from a Special Master at the 
situs of the discovery where he can rule on admissibility 
will be enormous, 


Thus, it is apparent that numerous depositions will have 
to be taken abroad and that many thousands of documents 
will have to be inspected in foreign lands to accumulate the 
necessary evidence to try this case. Chief Judge Laws 
clearly foresaw that it would be impossible for a United 
States District Judge to travel to the many places where he 
must be to hear the evidence in this case or to properly 


supervise the pre-trial activities of the parties. 


As ‘this Court knows, although the Supreme Court has 
created the doctrine of ‘‘enemy taint’’, this concept has 
not yet been defined and we dare say its definition will 
result from ad hoc development and application. We sug- 
gest it will be exceedingly important, therefore, that the 
trier of the facts be personally present in those places 
where the depositions are to be taken to observe the de- 
meanor of the witnesses. We need not belabor the tremen- 
dous advantage a trier of facts has when he can personally 
observe the demeanor of witnesses as opposed to reading 
the cold pages of a deposition, particularly when the issues 
are finely drawn and the standards are vague and 
evanescent. 


As further evidence of the exceptional nature of this 
case, we point out that counsel for the Custodian has made 
it abundantly clear in the proceedings thus far had that 
he is vigorously contesting Interhandel’s ownership of the 


11 


vested assets. Since the Trading With the Enemy Act (50 
US.C. App. §9(a)) permits suit to be filed only by one 
claiming an interest in the vested property, it is obvious 
that if the Custodian is able to show that Interhandel was 
not the owner of the property at the time it was vested, 
Interhandel’s suit will fail. The determination of the 
ownership issue involves many complex financial and ac- 
counting transactions. Complicated books of account as 
well as complex intercorporate relationships will require a 
careful and, we suggest difficult, analysis of voluminous 
financial records. We suggest that this is the equivalent of 
a traditional ‘‘accounting’’ suit although here, unlike the 
ordinary suit for an accounting, the conclusions reached 
are not related solely to the issue of damages, but relate 
rather to one of the principal and most vital issues in the 
litigation itself. We respectfully suggest that this problem 
in and of itself constitutes an ‘‘exceptional condition’’ and 
is the type of situation for which Rule 53(b) was designed. 


An additional factor suggests itself in the consideration 
of this problem. Unlike the situation in the Seventh Cir- 
cuit, there has been no widespread practice in the District 
of Columbia Circuit of the trial judges referring cases to 
masters. Counsel for Attenhofer know of no instance in 
which this Court has been compelled to admonish the trial 
judges in this regard. Appellants make no charge (nor 
could they do so) that the late Chief Judge Laws invoked 
the provisions of Rule 53(b) indiscriminately. We are con- 
fident counsel for the Custodian will concede that the late 
Chief Judge was a conscientious and hard working jurist of 
great judicial stature and one not given lightly to abuses of 
discretion. 


The case of Troyak v. Enos, 204 F. 2d 536 (1953) also 
decided by the United States Court of Appeals for the 
Seventh Circuit contains a closely analagous factual situa- 
tion to the case at bar. That suit was an action brought 
against a trustee for an accounting and to recover shares 
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of stock in a family corporation. The cause was referred 
to a special master who took evidence and filed a report 
including voluminous findings of fact and short conclusions 
of law. The defendants objected to the reference. Judge 
Lindley not only pointed out that this was an action for an 
accounting, but also stated that the trial court 


‘‘may well have believed likewise that exceptional cir- 
cumstances required a reference. Some of the wit- 
nesses were available in Indianapolis, some in Cleve- 
land, some in Florida. Where the issues of fact are 
closely drawn, it is desirable that the finder of the 
facts, see and hear the witnesses in person rather than 
by transcript deposition. Hearings were held in Cleve- 
land and those in Florida were avoided, because it 
became possible to arrange that the witnesses residing 
there come to Indianapolis. The case was broad and 
complex. Three hundred exhibits were offered in evi- 
dence and hearing of parole evidence required some six 
days.”’ 


Judge Lindley pointed out that under all the circum- 
stances, the trial court did not abuse its discretion by 
making a reference, not according to the general rule but 
as an exception thereto. Clearly, if the witness and docu- 
ment situation existing in the Troyak Case brought it 
within the exceptional condition requirement of the rule, 
certainly the enormously greater problems of judicial ad- 
ministration presented by the instant case justify Chief 
Judge Laws’ action in appointing the Special Master. 


II. Appellants Consented to the Reference 


In the court below and at page 11 of his brief, the Cus- 
todian has taken the position that the order of reference 
was not entered upon the consent of both parties. He states 
that his conduct ‘‘may be equated to consent’’ but he con- 
tends' that the opposition of Interhandel over 8 years ago 
(which opposition was long ago abandoned) somehow robs 
the reference of its consent status. We shall demonstrate 
that the reference to the master here was in fact and in law 
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a consent reference and has remained so for many years. 
We shall also demonstrate that the Custodian’s ‘‘change of 
heart’’ closely followed the entry of new counsel into the 
case and was not motivated by either changes in law or 
changes in condition. 


Following the filing of this litigation in October, 1948, 
numerous motions and other matters came before the Dis- 
trict Court. In April, 1949, Chief Judge Laws sua sponte 
suggested to counsel the advisability of appointing a spe- 
cial master. (J.A. 58-64) Some 8 months later, in Janu- 
ary of 1950, Chief Judge Laws, on his own initiative again 
raised the advisability of appointing a master. (J.A. 67-74) 
The Custodian enthusiastically weleomed and warmly en- 
dorsed this suggestion and Judge Laws set a hearing for 
February 6, 1950 to consider the appointment of a master. 
(J.A. 65-66) Thereafter, counsel for the Custodian pre- 
pared a suggested list of names of lawyers whom they 
deemed qualified to undertake such an assignment, (J.A. 
69), and on February 14, 1950, Chief Judge Laws signed 
an order appointing William J. Hughes, Esquire a Special 
Master and referred to him ‘‘the determination and find- 
ings of all issues of fact and law involved in said actions.’’ 
(J.A. 74-76) Prior to the signing of the order, the Cus- 
todian’s chief counsel wrote Chief Judge Laws a letter in 
which he made numerous suggestions relating to the lan- 
guage of the order, including the suggestion that the court 
might wish to provide that ‘‘the master’s report shall con- 
tain findings of fact and conclusions of law.’’ (J.A. 162) 
A year later the Custodian again defended the order of 
reference (J.A. 80-83, 165) and again in 1952 the Cus- 
todian’s counsel supported the authority of the Special 
Master under the order of reference to hear substantive 
matters relating to the applications of Attenhofer, et al. 
to become parties. 


We indeed agree with the Custodian’s statement at page 
11 of his brief that the aforementioned conduct ‘‘may be 
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equated’? to consent to the reference on his part, although 
in view of his unequivocal conduct we find it difficult to 
understand the grudging manner in which he makes this 
concession. 


But the Custodian says that even though he consented, 
this is really not a consent order of reference because In- 
terhandel’s counsel originally objected to it. He states that 
Interhandel’s counsel moved to vacate the order on Febru- 
ary 19, 1951 and he insists that the motion has remained 
‘‘nending and undetermined’? since that time. The Cus- 
todian makes this statement (even though counsel for Inter- 
handel has fully outlined the circumstances relating to his 
abandonment of his motion J.A. 137-138) and suggests at 
page 11 of his brief that Interhandel’s action ‘‘does not 
spell out consent’’ on its part to the reference. 


We respectfully suggest that the Custodian’s whole ar- 
gument addressed to the consent feature of the reference 
borders on the specious. He consented to it and thus 


waivd any theoretical right to complain. Interhandel aban- 
doned its objection many years ago and has acquiesced in 
it ever since. Certainly, if parties validly may waive such 
fundamental Constitutional rights as that of trial by jury 
(May v. Melvin, 78 U.S. App. D.C. 368, 142 F. 2d 487; 
Jesonis v. Oliver J. Olson & Co. (9 Cir.), 238 F. 2d 307) 
and the right to be represented by counsel (Adams v. U.S. 
Ex Rel. McCann, 317 U.S. 269) they may waive procedural 
requirements specified in the Federal Rules of Civil Pro- 
cedure. As Judge Pine so succinctly stated: 


“‘T am, therefore, of the opinion that all parties to this 
controversy are now in a position where they may not 
challenge the order of reference because in law and in 
fact there has been a consent thereto. ...”’ 


The facts are clear. When Chief Judge Laws suggested 
the reference of this cause, the Custodian warmly embraced 
it. He cooperated with the Court in suggesting names of 
those! qualified to be appointed, in suggesting language to 
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be inserted in the order of reference, and in urging that 
the order of reference be signed. This support continued 
without interruption until October 1, 1958 when the Cus- 
todian’s newly-designated counsel suggested for the first 
time that there was an infirmity in the order of reference. 
To do so he was required to fashion somehow a theory 
which could be used as a basis for contending that this ref- 
erence wasn’t really a consent reference after all. We sug- 
gest that this argument will not stand close scrutiny and 
falls of its own weight. 


II. The Trial Judge Did Not Abuse His Discretion in Refusing 
to Set Aside or Modify the Order of Reference 


The Custodian contends that the court below abused its 
discretion in refusing to modify the order of reference to 
limit the function of the master to pre-trial matters. He 
appears to arrive at this position by the following route: 


1. The master really hasn’t done very much and thus 
can be easily dispensed with; 


2. There has been a ‘‘change in cireumstances”’ in this 
case ; 

3. The court erred in regarding the Custodian’s con- 
sent to the reference as a waiver of his right to seek 
a modification thereof ; 


4, The court erred in concluding that Interhandel aban- 
doned its objection to the reference; 

5. The order of reference was shown by a subsequent 
decision (La Buy) to fall short of the standards of 
Rule 53(b). 


What the Custodian is saying in the first part of this 
argument is that the Special Master has really not done 
anything important in this litigation. Although the Cus- 
todian attempts to minimize the Special Master’s contri- 
butions we do not believe he seriously contends that the 
Master has not gained extensive familiarity with the case. 
The fact is that the Special Master has devoted an enor- 
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mous amount of time and consideration to this case since 
beginning his functions in 1951. He presided over the dep- 
osition of Dr. Hans Sturzenegger which required some 60 
days to complete, covered some 6,000 pages of testimony, 
and ‘involved some 700 documents. The Special Master con- 
ducted lengthy hearings during which a great deal of evi- 
dence was taken as to the good faith of Interhandel in its 
efforts to comply with the court’s order of July 5, 1949 to 
produce what were referred to as the ‘‘Sturzenegger 
Papers’’> 


In addition to concerning himself with the many prob- 
lems of the main corporate litigation, since the admission 
of the intervenors as parties in 1952, the Special Master 
has conducted in excess of 20 separate hearings relating to 
the complicated and involved problems of the plaintiff- 
intervenors. (J.A. 2-16) These hearings have covered 
some 1,700 pages of transcript and in conjunction there- 
with the Special Master has written a number of lengthy 
and scholarly opinions and signed numerous orders. (J.A. 
87, 99, 102, 105, 112, 123, 125) He has dealt with both 
substantive and procedural questions. He has signed or- 
ders permitting parties to intervene; he has signed orders 
dismissing parties from the litigation; he has considered 
such varied questions as the propriety of interrogatories 
and the necessity for testimony in foreign lands by means 
of Letters Rogatory; he has fixed a ‘‘bar date’’ prohibiting 
further intervention; and he has ruled on the applicability 
of the Anti-Assignment statute (R.S. 3477) and thus deter- 
mined the question whether substantial numbers of inter- 
venors were to be dismissed from the litigation. 


The Custodian’s argument that there has been ‘‘a change 
in circumstances’? was in reality an afterthought urged 
upon the court below at the time Judge Pine signed the 
order denying the Custodian’s motion. On that date, for 


5 This was done in response to an order signed by Chief Judge Laws on 
March 1, 1951. (J.A. 86) 
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the first time the Custodian’s counsel took the position 
| (J.A. 152-154) that the language of the Supreme Court in 
Societe Internationale v. Rogers, 357 U.S. 197-198, pro- 
nounced, in effect, new law when it indicated that if Inter- 
handel should fail to produce the records and documents 
required by the order of production, such failure would 
give rise to the drawing of inferences as to the factual 
| material not produced. Counsel admitted (J.A. 154) that 
he had not previously expressed this thought. 


We submit that this is a make-weight argument. This 
reference was made in 1950 and at that time the case was 
awaiting trial with the usual pre-trial procedures, including 
discovery, being carried on. Interhandel was not in default 
~ of any orders of the court below. When the Custodian con- 
sented to the order of reference, he himself suggested that 
' the Master should be entrusted with ‘‘the determination 
and findings of all issues of law and fact.”” The Custodian 
| was represented by experienced attorneys whose compe- 
tence has been demonstrated in this Court many times. 
Can the Custodian now suggest that these attorneys were 
' go naive and incompetent as to fail to foresee in 1950 that 
- various problems relating to the admissibility of evidence 
could be expected to arise? Can he seriously suggest that 
the Special Master to whom he was willing and anxious to 
entrust the determination of all issues of law and fact 
| would not have to draw inferences from the evidence ad- 
duced or the lack thereof? 


The opinion of the Supreme Court in Societe Interna- 
tionale v. Rogers, supra, pronounced no new law. It laid 
down no strange and theretofore unknown doctrines relat- 
ing to inferences which may be drawn from a lack of proof. 
Its language delineating the discretion to be exercised by 
and the responsibilities imposed upon the trier of facts in 
cases where evidence cannot be produced is both familiar 
and agreeable to lawyers trained in our system of juris- 
prudence. 
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We have read the Custodian’s brief most carefully but 
have failed to find any explanation for his having waited 
nearly nine years before filing this motion to vacate or 
limit the reference. To the extent that he bases his position 
on the La Buy Case, it should be remembered La Buy was 
decided in January of 1957 and the Custodian’s motion 
was not filed until October of 1958—nearly two years after 
La Buy was handed down. It might be suggested that if it 
took the Custodian nearly 21 months to recognize the 
change which he says La Buy engendered, it was not really 
much of a change. 


CONCLUSION 


In view of the foregoing, we respectfully submit that the 
trial court’s refusal to vacate or modify the order of refer- 
ence was proper and the court’s order should be affirmed. 


Respectfully submitted, 


/s/ Epmunp L. Jones 
Edmund L. Jones 


/s/ C. FRANK REIFSNYDER 
C. Frank Reifsnyder 
Attorneys for Appellees, 
Ernest Attenhofer, et al., 
800 Colorado Building, 
Washington 5, D. C. 
Hocan & Hartson 
Dr. Hans Pesraxozzi, 
Of Counsel. 
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STATEMENT OF QUESTION PRESENTED 


In the opinion of appellees, the question is: 


Whether! the District Court abused its discretion in 
denying appellants’ motion filed in late 1958 to modify 
an order entered in 1950 pursuant to Rule 53(b), F.R.C.P., 
referring to a Special Master the entire case* where 
exceptional conditions therefor were found by the judge 
entering the order (which conditions continue to exist) ; 
where appellants consented to and actively espoused the 
order of reference from its inception; where extensive 
proceedings were had before the Master for the past 
eight years with the acquiescence of all parties; where 
the Master has considered without objection and has 
decided substantial questions of substance and procedure 
affecting some of the parties, which have become the law 
of the case; where the Master has gained a unique famili- 
arity with all the complexities of the case; where appel- 
lants failed to establish any change of circumstances re- 
quiring modification of the order; and where the court 
determined that there was no justification for the pro- 
posed modification. 


* By the phrase “entire case” appellees mean the determination 
of all issues of fact and law, authority to conduct and supervise 
pretrial discovery, depositions and other preliminary matters. 
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COUNTERSTATEMENT OF THE CASE? 


This is an appeal under the Interlocutory Appeals Act 
of 1958 (72 Stat. 1770, 28 U.S.C. 1292(b)). It arises 


1In the interests of brevity and because of the Court’s exten- 
sive familiarity with many prior events of this extraordinary 
case (see Kaufman Vv. Societe Internationale, etc., 88 U.S. App. 
D.C. 296, 188 F. 2d 1017, reversed 348 U.S. 156; Societe Inter- 
nationale, etc. V. Brownell, 96 U.S. App. D.C. 232, 225 F. 2d 532, 
cert. den. 350 U.S. 937; same, 100 U.S. App. D.C. 148, 243 F. 2d 
254, reversed sub nom Societe Internationale, etc. v. Rogers, 357 
U.S. 197; Kaufman v. Brownell, 101 U.S. App. D.C. 147, 247 
F. 2d 553, cert. den., 855 U.S. 842) this Counter-statement of the 
Case will be limited mainly to facts and events which appellants 
have either ignored or minimized in their Statement of the Case 
(Br. 2-5). The Brief for Appellants is cited “Br. ——” hereafter. 
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from a case which has already been before this Court in 
numerous aspects (see footnote 1)—a suit under Section 
9 of the Trading with the Enemy Act, 50 U.S.C. App. 9, 
to recover assets concededly worth in excess of $100 mil- 
lion (Br. 2) which were vested by the Alien Property 
Custodian during and after World War II. 


Appellees are the plaintiff Swiss corporation known as 
“JT.G. Chemie” and some hundreds of Chemie stockholders 
who in three separate groups (the Kaufman, Attenhofer, 
and Klingler groups) intervened in this action pursuant 
to the April 1952 decision in Kaufman v. Societe Inter- 
nationale, etc., 343 U.S. 156. There the Supreme Court 
upheld the right of appellee Eric Kaufman as a nonenemy 
Chemie stockholder to intervene in this action and assert 
on behalf of all such stockholders a derivative claim for 
corporate recovery of so much of the vested assets as 
is proportionate to the nonenemy stock interest in Chemie 


on the vesting dates. That interest, as this Court has 
noted, is far in excess of the stockholdings of the actual 
intervenors and may well exceed 80% * of Chemie’s stock. 


Appellants are the defendants below, the Attorney Gen- 
eral of the United States as successor Alien Property 
Custodian and the Treasurer of the United States (fre- 


2 Kaufman v. Brownell, supra, 101 U.S. App. D.C. 147, 148, 
247 F, 2d 553, 554. There the Court affirmed the District Court’s 
refusal to enjoin the Attorney General from selling 75% of the 
General Aniline & Film Corp. stock which constitutes the bulk 
of the vested assets. While it did not approve the specific per- 
centage of Chemie stock assigned to the named intervenors by 
the District Court, it held that it was no abuse of discretion to 
require the retention of only 25% of the GAF assets to meet 
their claims, and as to the derivative theory the Court said: “We 
are no longer concerned with the problem of a corporate recov- 
ery, for the corporation’s suit has been dismissed.” 101 U.S. 
App. D.C. at 150, 247 F. 2d at 556. However the Supreme Court 
has now reinstated the corporation’s suit (Societe Internationale 
etc. V. Rogers, 357 U.S. 197), and consequently there can be no 
question but that Kaufman’s derivative claim for corporate re- 
covery is also pending. 
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quently referred to in this brief as “the government”). 
In 1950 their predecessors actively espoused and secured 
from the late Chief Judge Laws a general reference of 
the case to a Special Master (J.A. 67, 70, 72-4, 162-3). 
See J.A. 74-762 In 1951 they defended the reference 
against efforts to vacate it (J.A. 845). Now, however, 
the government seeks to have the reference drastically 
modified and this appeal is from an order of the Dis- 
trict Court (per Chief Judge Pine sitting as assigned 
Special Judge) refusing to grant this request. The 
ground of appeal is not that the reference is contrary 
to law but that the refusal to modify it was an abuse of 
discretion. Directly involved are the complex District 
Court proceedings in this case which have occurred since 
the original reference in 1950; it is necessary to describe 
those proceedings, for they illuminate the decision by 
Judge Laws to make the original reference and the 1959 
refusal by Judge Pine to disturb the reference. 


Early Litigation—the Beginning of the Reference 


In referring the case to Col. William J. Hughes, Jr. 
as Special Master, Judge Laws was especially concerned 
with the need for continuing supervision of the all phases 


8The order of reference provided, “that William J. Hughes, 
Jr., Esquire, a member of the bar of this Court, is hereby ap- 
pointed Special Master and there is referred to him as such the 
determination and findings of all issues of fact and law involved 
in said action excepting only those in the proceedings in interven- 
tion now on trial in this Court. 


* * * * 


“He shall hear and pass upon all motions hereafter filed except 
motions to vary orders already made, motions to punish for con- 
tempt, or other motions which would change the nature of the 
action or of this reference. He shall attend the taking of all 
depositions and discovery proceedings where witnesses are to be 
examined, except upon written stipulation of counsel or order of 
Court. He shall also have power to determine the time of taking 
depositions and resuming the deposition of Hans Sturzenegger 
now suspended.” 
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of the case by the same judicial officer who would try 
it (J.A. 60, 62, 70, 72). He also was aware of the need 
to take evidence overseas and to make on-the-spot rul- 
ings with respect to admissibility (J.A. 59, 60) and the 
need to “streamline” the case (J.A. 72). 


Judge Laws considered the matter over a period of 
months (J.A. 58-74), during which time the very prob- 
lems which concerned him were being exposed by the 
then-pending deposition of Hans Sturzenegger, a major 
official of Chemie and the related group of Swiss corpo- 
rations often referred to as the “Greutert” or “Basle 
Circle.” The Master’s first task upon appointment, and 
in fact the immediate precipitant of his appointment 
(J.A. 58-60), was the supervision of this massive deposi- 
tion involving an exhaustive inquiry into the background 
of the issues involved in the “main action” between Chemie 
and the government. 


The other principal matter pending in 1950 when the 
reference was made was an order for production of docu- 
ments by Chemie (J.A. 2, 76) and this came to dominate 
the main action. It led to the dismissal of Chemie’s com- 
plaint in 1953 (J.A. 100-101), and ultimately to the Su- 
preme Court’s June 1958 decision reinstating the com- 
plaint (Societe Internationale, etc. v. Rogers, 357 U.S. 
197). Because of these events, which had already come 
under the supervision of Judge Laws when the Master 
was appointed, the main action was not directly before 
the Master during the years 1953-58 and only specific 
aspects of it were before him in the years 1950-53. (See 
also J.A. 99-100). However, the latter included the 
Sturzenegger deposition, as seen, and also the extensive 
“good faith” proceedings which were additionally referred 
to the Master in March 1951 (J.A. 86). These proceed- 
ings, spanning 9 months, entailed extensive hearings on 
the good faith of Chemie’s efforts to make discovery in 
view of interdiction by the Swiss government and also on 
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the nature and effect of Swiss evidentiary secrecy laws. 
The Master’s report on those questions was termed “well- 
considered” by Judge Laws and was confirmed. Societe 
Internationale, etc. v. McGranery, 111 F. Supp. 435, 440. 
The bearing of the “good faith” proceedings on this ap- 
peal is discussed in the Argument section of this brief, 
pp. 19-20, infra. 


In January 1951, approximately a year after the orig- 
inal reference to the Master, Judge Laws designated 
Judge Pine as Special Judge for the case (See Br. 3). A 
government motion for the assignment of a special judge 
(J.A. 56-7) had been pending since well before the idea 
of reference to a Master was first put forth by Judge 
Laws and embraced by the government. 


Proceedings Before the Master, 1952-58 


From 1952 to 1958 the claims of the intervenors largely 
preoccupied the trial court and particularly the Master. 
Before summarizing the complex events of these years,* 
however, it should be noted that the government has con- 
sistently recognized that these claims bore importantly 
on the main action by Chemie itself (see, eg. J.A. 99, 
173-4, 192-3, 195-7). It has also recognized that in the 
case of many of the intervenors the discovery and re- 
lated proceedings were all the trial that their individual 
claims would ever require or receive. (See, eg. J.A. 
177, 204). Chemie consistently attended and participated 
in those proceedings. 


It is a fair summary to say that in the course of the 
myriad proceedings which have come before him the 
Master has swept away much of the underbrush, con- 
sidered and decided important questions of law, laid down 


* Because of the complexity of the case and its long pendency, 
many of these proceedings are indicated in the Joint Appendix 
only by a docket entry or remarks by counsel during a printed 
hearing excerpt. 
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ground rules and established much of “the law of the 
ease.” He has acquired a unique familiarity with all 
phases of this unprecedented litigation and has become 
the person best acquainted with its complexities. Both 
the government and the intervenors took the initiative 
in bringing these matters before the Master; no one 
questioned the propriety of his control over the case. 


During the period April 1952 to April 1954 the rul- 
ings of the Master established the basic pattern of rep- 
resentation of the claims in intervention. After the Su- 
preme Court’s Kaufman decision (343 U.S. 156), appellee 
Attenhofer sought to intervene to assert a separate class 
action on behalf of a second group of Chemie stockholders. 
The Kaufman group opposed this on the ground that the 
claim upheld by the Supreme Court was a derivative one 
on behalf of all nonenemy Chemie shareholders, but the 
Master ruled that individual claims might also be pleaded 
by other stockholders through the vehicle of a class action. 
(J.A. 3-5). 


The subsequent mass appearance of Chemie stockhold- 
ers was precipitated by proceedings before the Master as 
a result of the government’s service of interrogatories 
on Kaufman and Attenhofer requesting detailed infor- 
mation as to the identity and Chemie share holdings of 
their adherents. The Master sustained objections to these 
aspects of the interrogatories inasmuch as the adherents 
were not “parties” and therefore not subject to discovery 
under F.R.C.P. 33; but he invited a government motion 
to force the adherents to appear by name and make dis- 
covery, noting (J.A. 90) “. . . as the Government points 
out, individual disclosures may have an evidentiary bear- 
ing on the main case itself.” See J.A. 87-98 generally. 
Such a motion was promptly made by the government and 
the Master ordered all nonenemy stockholders to appear 
on or before a specified “bar date”, either by joining one 
of the existing complaints in intervention or by filing 
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new ones (J.A. 7, 97). Shortly afterward the Klingler 
intervention was filed (J.A. 7). 


Judge Pine confirmed the “bar date” order (J.A. 8), 
and as a result, prior to April 1, 1954, more than 2500 
Chemie stockholders appeared by name as adherents of 
either the Kaufman, Attenhofer, or Klingler complaints. 


The Master next considered important questions of 
substantive and procedural law in passing upon cross- 
interrogatories served by the government and the inter- 
venors. The government interrogatories sought infor- 
mation from each intervenor concerning the circumstances 
of his acquisition of Chemie shares and his own back- 
ground. The intervenors’ interrogatories sought, inter 
alia, information in the government files as to stock owner- 
ship in Chemie on the vesting dates. On objections to 
these cross-interrogatories the Master sustained the gov- 
ernment objections (J.A. 102-4) and overruled those of 
the intervenors (J.A. 9; see also 108). In November 1954 
he sustained a government motion to dismiss a large 
number of intervenors for failure to answer the govern- 
ment’s interrogatories (J.A. 105-112; see J.A. 105-109 
for a recital of the numerous procedural events of this 
period). 


The principal events of the next two years led the 
Master to an extensive consideration of, and important 
rulings on, the nature of the claims in -intervention, in 
the light of the Supreme Court’s 1952 Kaufman decision, 
supra, 343 U.S. 156. In January 1955, a new Chemie 
stockholder, Mrs. Greuter-Wegmann moved for leave to 
intervene or to be substituted as a party in place of the 
Kaufman adherent whose stock she had just bought. 
(J.A. 10, 123-4). A week later the government sought 
to limit the impact of Kaufman by moving before the 
Master for summary judgment against a large group of 
intervenors whose answers to interrogatories showed they 
had acquired their Chemie shares after the vesting dates. 
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The government maintained that since they had bought 
their Chemie stock after vesting, no claim could be as- 
serted, as the Assignment of Claims Act, 31 U.S.C. 
203, prevented the maintenance of their claims (J.A. 10, 
112-13). There followed a full debate, carried on by 
memoranda and argument to the Master, concerning the 
legal nature of the intervention claims. In June and 
July 1955 the Master issued his opinions on both mo- 
tions, holding that the claim upheld by the Supreme 
Court in Kaufman was a derivative claim owned by the 
corporation and never assigned and that the ‘“innocence’’ 
of the present Chemie stockholders, rather than their 
predecessors in title, was the issue. (J.A. 112-122). He 
thus denied the government’s motion for summary judg- 
ment (J.A. 122) and granted Mrs. Greuter-Wegmann’s 
motion for substitution (J.A. 123-4). His orders were 
confirmed by Judge Pine, who reserved for later decision 
the question of whether the nonenemy character of the 
intervenors’ predecessor stockholders in Chemie must not 
also be proven (J.A. 11). 


In December 1955, additional government interroga- 
tories to the intervenors further tested the nature of the 
intervention claims and again major issues came before 
the Master for decision, viz., the proof necessary and the 
extent of recovery under the Kaufman decision, 343 U.S. 
156. ‘The interrogatories for most part sought the names, 
addresses and nationalities of all prior owners of Chemie 
shares now held by the intervenors, going back to June 
14, 1940. The Master’s opinion of June 16, 1956 (J.A. 
125-135) sustained objections to these interrogatories on 
grounds which he summarized as follows (see J.A. 132 for 
his actual language): under the derivative claim asserted 
by the interventions, Chemie is entitled to recover that 
part of the vested assets which is proportionate to its 
innocent stock ownership on the vesting date; the fund 
thus recovered is to be divided among “the original inter- 
venors and those similarly situated’? upon a showing of 
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their freedom from enemy taint; the critical date for 
proving the “innocence’’ or not of Chemie stockholders 
is the outbreak of war, December 7, 1941, or any time 
between then and the vesting date that shares were ac- 
quired by a stockholder; the burden of proving these 
facts is upon the intervenors. Therefore, he ruled, proof 
of the “pedigree” of shares now owned by innocent 
stockholders is not a part of the intervenors’ burden of 
proof, but it is open to the government by way of defense 
to show that after the outbreak of war an enemy acquired 
shares previously held by a nonenemy (J.A. 131). 


At the same time the Master overruled objections to 
certain other government interrogatories asking specific 
questions of particular intervenors (J.A. 134-5). In that 
connection it should be noted that throughout the period 
1954 to 1958 there came before the Master a constant 
stream of motions, interrogatories and hearings concern- 
ing the diverse problems of individual Chemie stockhold- 
ers. See J.A. 9 to 15 throughout. 


Moreover in 1956 and 1957 he dealt with other more 
general matters: a new round of “test case” interroga- 
tories affecting a large group of intervenors; the difficult 
problem of devising means for securing necessary evi- 
dence in Europe, in view of foreign restrictions on depo- 
sitions, letters rogatory and other procedural avenues; 
a series of pre-trial hearings to outline the issues for 
trial of the intervenors’ claims, See J.A. 12-16 and 166- 
217 throughout. It was during these pre-trial hearings 
that government counsel indicated their views that the 
intervention claims and the main claim of Chemie pre- 
sented in many respects identical or interrelated issues 
(J.A. 90, 173-4, 192-3, 195-7), and that as to many of the 
intervenors there would be no separate trial as such, be- 
yond the facts already brought out by means of discovery 
(J.A. 177, 204)5 


5It should be noted that during the period 1956-58 three im- 
portant but collateral injunctive proceedings which did not come 


10 


Proceedings Leading to This Appeal 


On October 1, 1958, nearly eight years after the origi- 
nal reference and shortly after the appointment of new 
government trial counsel in the case, the government 
moved to terminate the reference or modify it to cover 
only pre-trial matters. The stated ground for terminat- 
ing the reference was that the trial court lacked authority 
to continue it (J.A. 135); but at the oral hearing of the 
motion Government counsel abandoned the motion to ter- 
minate the reference altogether. He also conceded that 
what he really sought was a modification eliminating the 
Master’s authority to determine all issues of fact and 
law and that he was appealing to the trial court’s ‘‘dis- 
eretion.’’ (J.A. 186). Repeatedly he referred to the trial 
court’s “discretion’’ in the matter (J.A. 136, 143, 145- 
147). 


In his oral ruling, Judge Pine noted that the motion 
to terminate the reference on grounds of lack of authority 
was not pressed (J.A. 149). Addressing himself to the 
plea for modification he held that the appellants had 
waived their right to object to the reference (J.A. 149- 
150) and that modification at this juncture would be like 
changing the rules in the middle of the game, and would 


within the terms of the reference were directly heard and de- 
cited by Judge Pine rather than the Master; successive appli- 
cations by the appellees to enjoin the recapitalization of the 
vested General Aniline & Film Corp. stock and to enjoin the 
Attorney General’s threatened sale of 75% of that stock, and 
the 1958 application of the German corporation I.G. Farben to 
intervene and assert an equitable claim, including preliminary 
injunctive relief, to the vested assets. The first two proceedings 
ultimately reached this Court on appeal (Kaufman v. Brownell 
(No. 18,822), 101 U.S. App. D.C. 147, 247 F. 2d 553, cert. den., 
355 U.S. 842; Brownell v. Kaufman (No. 18,700), no opinion, 
dismissed as abated), but Farben took no appeal from the denial 
of its motion to intervene. The recapitalization matter was ini- 
tially brought to the Master by appellees, but he ruled that he 
had no injunctive powers and declined to hear the matter. (Opin- 
ion and order of Master, September 26, 1956). 
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“cause confusion and uncertainty in many aspects of this 
complicated case which are now impossible to visualize. 
Too much water has gone over the dam to justify such 
a@ modification now.” (J.A. 150). Referring to his con- 
ceded discretion in the matter, he noted as a major 
consideration the fact that the Master’s extensive famili- 
arity with the case, ‘“‘acquired, over the years .. . would 
be forever lost” (J.A. 150) if the requested modification 
were granted. Thus, he denied the government’s motion. 
(J.A. 155-6). This appeal followed. 


RULE INVOLVED 


Federal Rule of Civil Procedure 53 reads in part as 
follows: 
es * s 2 
(b) Reference. A reference to a master shall be 
the exception and not the rule. In actions to be 
tried by a jury, a reference shall be made only when 
the issues are complicated; in actions to be tried 
without a jury, save in matters of account, a refer- 
ence shall be made only upon a showing that some 
exceptional condition requires it. 


(e) Report. 


(1) Contents and Filing. The master shall prepare 
a report upon the matters submitted to him by the 
order of reference and, if required to make findings 
of fact and conclusions of law, he shall set them forth 
in the report. 


(4) Stipulation as to Findings. The effect of a 
master’s report is the same whether or not the par- 
ties have consented to the reference; but, when the 
parties stipulate that a master’s findings of fact shall 
be final, only questions of law arising upon the report 
shall thereafter be considered. 
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SUMMARY OF ARGUMENT 
I 


The government wholeheartedly espoused the reference 
of this case to a Master in 1950. In 1951 it opposed an 
effort to vacate the reference. During the next seven 
years it repeatedly applied to the Master for action and 
rulings. Now, however, it claims that the District Court 
abused its discretion in refusing to modify the basic 
terms of the reference. But the factors which in 1950 
made this case truly exceptional within the meaning of 
F.R.C.P. 53 are still present today. Indeed they appear 
today in heightened form. Since 1950 hundreds of new 
parties have been added, creating a myriad of problems 
and a multitude of new issues. Many of their claims 
will be “tried’’ only by discovery methods. During these 
eight years of continuous government resort to the 
Master under the reference, he has applied his acknowl- 


edged abilities to gain a unique familiarity with this 
massive case. 


His ‘knowledge of the case would be ‘‘forever lost” as 
Judge Pine, the Special Judge assigned to the case, noted 
in refusing to vacate the reference. The plaintiffs, and 
especially the intervenors, would be severely prejudiced 
by the expense thus entailed. Estoppel, as well as the 
doctrines of waiver and consent, bars the relief which 
the government now seeks by this drastic and tardy 
“second thought.’’ 


r 


Having conceded below and in this appeal that the 
question of modification of the reference was a matter for 
the trial court’s discretion, appellants may not now assail 
its inherent validity. Indeed their request for prospective 
modification only is necessarily premised on the original 
validity of the order of reference. The only question 
before the Court is whether there are now changed cir- 
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cumstances requiring modification of the reference as a 
result of events intervening since 1950. The decision in 
La Buy v. Howes Leather Co., 352 U.S. 249 (1957) did 
not announce new law, but merely disapproved a refer- 
ence made for reasons which were already condemned by 
the courts and have nothing to do with this case. Nor 
has the Supreme Court injected any new factors into this 
ease by authorizing trial inferences adverse to Chemie. 
The possibility that there might be such inferences has 
long existed and the Master is the person best equipped 
to meet that possibility if it arises. 


The only “changed circumstance” in the case is the 
second thought which newly-appointed government coun- 
sel has had concerning the reference. That ‘‘circum- 
stance’? does not constitute any ground for reversing the 
District Court’s discretion and changing the terms of a 
reference under which the parties have proceeded for 
more than eight years. 


ARGUMENT 


I 


The District Court Did Not Abuse Its Discretion In 
Denying the Motion To Modify the Order 
of Reference 


What is at issue here, as appellants have conceded, is 
whether the District Court abused its discretion in re- 
fusing to vacate the 1950 order of reference. 


The entire history of this unique litigation supports 
the District Court’s decision. Indeed, the statement of 
the case, we believe, provides the best answer to the 
contentions of appellants (see above, pp. 1-11), for it 
clearly shows the exceptional circumstances which sup- 
port the reference of the case to a master in accordance 
with Rule 53(b), F.R.C.P. That rule still exists, as it 
did nearly 10 years ago when the reference was made. 
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It still permits a reference where an “exceptional condi- 
tion” requires it. The 1957 decision in La Buy v. Howes 
Leather Co., 352 US. 249, did not repeal or amend this 
provision. Indeed the La Buy opinion proceeds from 
the very premise mentioned and holds, so far as refer- 
ences are concerned, that congested dockets and mere 
complexity of issues do not meet the requirements of the 
Tule. That was not new law;® and, more to the point, 
it did not change old law. 


If ever there were exceptional circumstances to support 
a reference, they exist in this case. Nor do those circum- 
stances touch the grounds of reference condemned in 
La Buy and prior Supreme Court decisions (see footnote 
6). Neither crowded dockets nor complex issues was 
cited by Judge Laws in making the reference or by Judge 
Pine in refusing to modify it. Toa large extent the cir- 
cumstances which make this case exceptional in terms of 
Rule 53(b) existed, and were seen by Judge Laws to 
exist, in 1950,” 


Thus, Judge Laws was particularly concerned with the 
need to take evidence abroad and rule on its admissibility. 
He felt that the case required one man who could “sit 
right on top of the job here and right on top of it over 
there.” (J.A. 59). He also stressed the necessity of 
Streamlining the case (J.A. 72), and the importance of 
constant day-to-day supervision of pre-trial matters by 
the same person who would try the case (J.A. 59, 60-61, 
62, 69, 70, 72). His order of reference referred to the 
protracted testimony of witnesses, including those over- 


*The Supreme Court Pointed out that its decision 
stems ‘directly from the Prior cases 
V. James, 272 U.S. 7 _ 
See La Buy, 352 U.S. at 256-7. 


has the power to invoke 
it essential.” Ex Parte 
‘mer V. United States (C.A. 
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seas, the large amount of documentary proof, and “the 
determination of motions and objections made by the par- 
ties and other questions which may not be readily and 
expeditiously determined by applications to the Court 
...” (J.A. 745). Among these questions were issues 
of Swiss law such as the Master passed upon in the 1951 
“good faith” proceedings. The testimony and documen- 
tary proof involved some of the most complicated and 
unfamiliar foreign corporate relationships ever put in 
issue in an American court. They also involved a large 
amount of accounting and financial data of the sort con- 
cededly referrable under Rule 53 even in a normal case. 
These factors, present and foreseeable, were known to the 
government when it actively embraced the idea of a gen- 
eral reference in early 1950.° 


The succeeding nine and one-half years have only added 
to the unique appropriateness of the case for reference 
to a master. Hundreds of additional parties have ap- 


peared, creating a host of new issues and problems. 
Merely keeping track of their claims requires detailed 
files and indexes. Still further complex accounting and 
mathematical issues have arisen from these interven- 
tions, as this Court knows from its consideration of the 
percentage issues in Kaufman v. Brownell, 101 U.S. App. 
D.C. 147, 247 F. 2d 553. It is conceded, moreover, that 
the issues bear importantly on the main action and that 
many of the intervenors’ claims will not involve any fur- 
ther trial than they have already had, via the discovery 
route, before the Master. It is in any event clear that 
in this unprecedented litigation ‘the law of the case’ is 


8 The fact that this is a general reference is of no legal con- 
sequence: “There is nothing in the opinion of any court to indi- 
cate that the propriety of reference is affected by the fact that 
the matter referred, or sought to be referred, was, on the one 
hand, an entire controversy, or, on the other, only a single legal 
phase thereof.” Annotation to the La Buy case, Propriety of 
Reference Under Federal Civil Procedure Rule 53(b) 1 L. Ed. 2d 
1796, 1801. 
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being made all the time and the normal dichotomy be- 
tween pre-trial and trial has little or no validity. 


As appellants concede in their brief (pp. 14, 18), the 
Master has considered and decided substantial questions 
of law in the proceedings before him. He has defined 
and decided many of the legal issues which go to the 
heart of the interventions. Indeed practically every phase 
of the intervention proceedings was permeated with ques- 
tions of substantive law. He has acquired a unique 
familiarity with all the facets of this case and is in an 
exceptional position to consider the facts within the 
framework of the law of the case as already established 
by him. The Master’s knowledge of the case, underscored 
by Judge Pine in his ruling below (J.A. 150), is itself 
an exceptional circumstance, also marking this case off 
from La Buy where Judge La Buy was himself the per- 
son best acquainted with that litigation. See 352 U.S. 
249, at 255-6. 


Indeed the Master’s singular familiarity with ‘this case 
was directly born of the parties’ long-standing endorse- 
ment of the reference. So far as the government is con- 
cerned, this endorsement was far more than mere passive 
acquiescence and endurance. From initial espousal of 
the reference, it proceeded to defend it against an at- 
tempt to vacate it. It opposed efforts to stay the Mas- 
ter’s hand while Judge Laws considered dismissal of 
Chemie’s complaint, and it made continuous and active 
resort ito the Master for judicial enforcement of the gov- 
ernment’s positions on a large number of substantive 
matters. 


We think this constitutes waiver. More, we think it 
raises a barrier of estoppel, because the government’s 
attempted repudiation of this past pattern of endorse- 
ment raises the spectre of endless relitigation, of “con- 
fusion and uncertainty” which as Judge Pine said “are 
now impossible to visualize” (J.A. 150), and of the loss 
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“forever’’ (ibid.) of the Master’s singular familiarity 
with the case in all its vast ramifications. The inter- 
venors especially, mostly little people with small share- 
holdings, cannot afford the expense and delay inherent 
in these consequences born of the government’s latter- 
day change of mind or, it may be, change of counsel. 


These were the factors which inevitably and properly 
guided Judge Pine in exercising his discretion. It is 
relevant, too, in reviewing his decision to note that in 
Tendler v. Jaffe, 92 U.S. App. D.C. 2, 203 F. 2d 14, where 
the case was in no sense exceptional and much less “water 
had gone over the dam” (see J.A. 150), this Court de- 
clined to upset a long-standing reference even though 
doubtful of its original validity. 


No such doubts arise here. The case is truly unique 
and on every score warrants the flexible, consistent, and 
knowledgeable guiding hand of a special master. The 
Master is in his own right a recognized expert on federal 
procedure and practice. Clearly, in the circumstances 
the District Court wisely and rightly refused to disturb 
the reference. We by no means wish to minimize the 
point that the government cannot assail a reference to 
which it has long consented and cannot repossess a right 
which it has waived.® However, because reference is 
so clearly justified by the terms of Rule 53(b) itself, the 
bar of consent and waiver is merely an additional reason 
for affirming the order below. 


®See 5 Moore’s Federal Practice (2nd ed.) Sec. 53.05[3], p. 
2947; First Iowa Hydro-Elec. Coop. v. Iowa-Illinois Gas & Elec. 
Co. (C.A. 8), 245 F. 2d 613, 628; Ramsey v. Home Mortgage Co. 
(E.D. No. Car.), 47 F. 2d 621, 636; and this Court’s own deci- 
sion in Hart v. Williams, 91 U.S. App. D.C. 340, 202 F. 2d 190. 
Even the right of jury trial, assured by the Constitution, once 
waived is irrevocably lost. See May v. Melvin, 78 U.S. App. D.C. 
368, 142 F. 2d 22, and Williams v. Capital Transit Co., 94 U.S. 
App. D.C. 221, 215 F. 2d 487. Rule 53(e)(1) also indicates the 
decisiveness of consent by the parties. 
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The Intrinsic Validity of the Original Order of Reference 
Is Not At Issue Here and There Are No Circumstances 
Intervening Since Its Entry in 1950 Which Require 
Its Modification 


Since appellants have repeatedly conceded that ‘the 
modification of the reference, or not, was a matter in 
which the District Court had discretion (J.A. 136, 143, 
145-7, 152; Statement of Points filed in this Court May 7, 
1959),?° demonstration that it properly exercised that dis- 
eretion in refusing to modify should dispose of this ap- 
peal, we believe. 


However, just as the government has had second 
thoughts about the reference itself, it seeks in this Court 
(Br. 9-12) to retrieve the once-abandoned contention that 
the reference is invalid as a matter of law. The aban- 
donment of this argument was advertant. Presumably 
it stemmed from the realization the argument was in 
direct conflict with appellants’ request for only prospec- 
tive modification of the reference. For if the reference 
is invalid today, it was equally so in 1950. The govern- 
menticannot now revive this issue, we submit. Questions 
on appeal are confined to those raised below and pre- 
served by the Statement of Points. Jesionowski v. 
Boston & Maine Railroad, 329 U.S. 452; Ritchie v. Drier, 
83 U.S. App. D.C. 16, 165 F. 2d 238. 


Nor have any events since 1950 created ‘‘changed cir- 
cumstances” requiring modification of the reference. Cer- 
tainly the two Supreme Court decisions referred to by 
appellants do not have this effect. They rely heavily on 


10 Government counsel, characterizing his argument below said: 
“This Court’s action in denying (the) motion was a matter of 
discretion as I argued before (Tr., March 9, 1959, page 3)... 
I don’t know that at any point I ever argued to your Honor that 
this was anything but a matter for your discretion.” (Id. page 
31) 
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La Buy v. Howes Leather Co., 352 U.S. 249 (1957); but, 
as seen, that case rests squarely on the earlier decisions 
of Los Angeles Brush Corp. v. James, 272 U.S. 701 
(1927), and McCulloch v. Cosgrove, 309 U.S. 634 (1940). 
It did not create any new standards nor add anything 
to the law regarding references. Indeed, in La Buy the 
Court noted (352 U.S. at 257) that the grounds for refer- 
ence disapproved in those earlier cases were “much more 
inclusive than those set out here.” 


What really concerned the Supreme Court in La Buy, 
and drew forth the dissents was the question of the courts 
of appeals’ power to issue interlocutory writs of manda- 
mus to correct abusive references. (See 352 U.S. 249, 
250-1, as to reasons for granting certiorari). The an- 
swer was that they could do so “only in extreme cases’’ 
(Id., at 258). So far as references themselves are con- 
cerned, La Buy was an extreme case. The reference 
there was made for reasons already disapproved twice 
by the Supreme Court (see above) and repeatedly over 
the years by the Seventh Circuit Court of Appeals (Id., 
at 258: “. .. there is an end to patience .. .”’); it was 
made over the objections of all the parties as part of a 
recurrent practice by the petitioner District Judge (Ibid.), 
and it came at an advanced stage of litigation when 
Judge La Buy was the person most familiar with the 
case and best equipped to try it. None of those factors 
is present here, where the reference was made long ago, 
with the government’s consent, for exceptional reasons 
peculiar to this case, and as a result the Master has 
become the person who by all odds knows the case best. 


Secondly appellants point to the Supreme Court’s opin- 
ion in Societe Internationale, etc. v. Rogers, 357 U.S. 197, 
213 (1958), suggesting that inferences adverse to Chemie 
may be drawn if it fails to make complete documentary 
disclosure before trial. But this possibility is not new. 
It is merely what F.R.C.P. 37(b)(i) and (ii) have always 
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permitted and Chemie has long conceded. The point 
really confirms the propriety of the reference, for the 
Master by his conduct of the Sturzenegger deposition 
and the 1951 good faith proceeding has acquired tthe fac- 
tual background and experience with inferential evidence 
necessary to deal with such a possibility. 


Thus there are no “changed circumstances” here, ex- 
cept the different opinion of the reference now held by 
recently-appointed government counsel. That circum- 
stance obviously does not have any legal bearing in re- 
viewing ‘the District Court’s decision. 


1 See 357 U.S. 197, at 213. Indeed Chemie conceded this pos- 
sibility as long ago as May 1954 in a brief to this Court. See 
Brief for Appellant in No. 12,140 (Societe Internationale, etc. v. 
Brownell), page 100. 
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CONCLUSION 


For over eight years, all of the parties to this action 
have accepted the order of reference and have acted 
under it. During these years, the master ‘‘has sat on 
top of” the proceedings and has acquired a unique fa- 
miliarity with all facets of this litigation. As a result, 
he indeed can be said to be the person most qualified to 
try the case. Only the most exceptional change of cir- 
cumstances would justify the modification of the order 
of reference in this most exceptional case. The appel- 
lants have not established that there has been any change 
of circumstances at all, let alone an exceptional change 
of circumstances, to support a modification of the refer- 
ence. The order of the District Court should be affirmed. 
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REPLY BRIEF FOR APPELLANTS 


This brief will not reiterate the points or contentions 
advanced in appellants’ opening brief but will be confined 
to a brief discussion of the erroneous premises upon which 
appellees have bottomed their arguments. 
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APPELLEES MISCONSTRUE THE SCOPE OF 
THIS APPEAL 


The briefs of the appellees are all predicated upon the 
assumption that the appellants seek to terminate the 


(1) 
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reference herein, whereas appellants seek only a modi- 
fication of the order of reference and the application for 
leave to appeal so limited the scope of this appeal (Ap- 
plication, p. 4, ftn. 1; Kaufman Br. p. 10). 

The modification sought is the elimination from the 
order of reference of the delegation to the Special Master 
of the trial of all the issues of fact and law in this case 
and leaving within the order of reference the function 
of conducting and supervising all matters pertaining to 
discovery, depositions and proceedings preliminary to 
trial. Such modification will enable the Special Master 
to continue to discharge precisely the same functions as 
has heretofore come within his aegis, including the de- 
termination of similar “matters involving substance as 
well as procedure” (J.A. 149) as he has made in the past 
with respect to the intervenors (Attenhofer Br. p. 15; 
Kaufman Br. pp. 5-9). 

The determination by a Master of questions of law, 
particularly those which aid in the streamlining of the 
case and narrowing of the issues, as were the proceedings 
enumerated by appellee I.G. Chemie (Chemie Br. p. 19, 
ftn. 19), are not subject to the clearly erroneous rule. 
The District Judge in ruling upon the Master’s conclu- 
sions on questions of law is completely free to disagree. 
If he disagrees, he reverses or modifies the Master. The 
evil lies in determinations by a Master of issues of fact. 
For here, even if the District Judge disagrees, he may 
not substitute his judgment for that of the Master but 
roust find that the Master’s findings are clearly erroneous 
before he can upset them. Bynum v. Baggett Transpor- 
tation Co., 228 F. 2d 566, 569 n. 3 (C.A. 5, 1956) ; Ferro- 
line Corp. v. General Aniline & Film Corp., 207 F. 2d 
912, 920 (C.A. 7, 1953), certiorari denied, 347 U.S. 953. 
In this case, the Master has not yet either considered 


1 Chemie Br. pp. 6, 8, 9, 19, 21; Kaufman Br. pp. 12, 18. Also 
the oft-repeated fear expressed by all appellees that the familiarity 
with the case acquired by the Master will be forever lost presup- 
poses the termination of the reference or the vacation of the order 
of reference, neither of which is sought. 
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or determined any issue of fact raised by the pleadings. 
As to the questions of law which he has considered in 
relationship to the claims of the intervenors, but not in 
connection with the main action, his findings have al- 
ready been reviewed by the District Judge (J.A. 5-6, 8, 
11; Kaufman Br. pp. 5-9). Any questions of law deter- 
mined by the Master and not yet reviewed will be re- 
viewed by the District Judge at such time as may be 
appropriate in the future. 

Thus the modification of the order of reference would 
not result in loss of the Special Master’s services and 
the fears expressed by the lower court and echoed by 
the appellees that modification will change the rules in 
the middle of the game or change the pattern of the 
proceedings and cause confusion and uncertainty impos- 
sible to visualize is baseless (J.A. 150; Kaufman Br. pp. 
11, 16; Chemie Br. p. 19). 


0 


THE CONDITIONS CITED BY APPELLEES ARE 
NOT “EXCEPTIONAL” WITHIN THE MEANING 
OF RULE 53(b) 


The exceptional circumstances which each of the ap- 
pellees asserts existed at the time that the original order 
of reference was entered, and which continue to exist 
today, are the large number of witnesses (most or all of 
whom are abroad), the thousands upon thousands of 
documents (most or all of which are abroad), and the 
voluminous books of account (also abroad) necessary to 
trace the true ownership of the stock in dispute. Ap- 
pellees contend that these circumstances peculiarly lend 
themselves to the supervision and control of a Special 
Master who can remain on top of all aspects of the case 
wherever the evidence may lead, whereas a District Court 
Judge cannot be expected to traipse all over Europe for 
indeterminate periods of time to supervise and conduct 
the depositions of witnesses or the examination of docu- 
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ments or books of account.2 But each of these exceptional 
circumstances or conditions relates not to the trial of the 
issues but to discovery proceedings.® Surely, the appel- 
lees do not suggest that a special master acting like a 
district judge and sitting in trial over the issues of fact 
and law of an entire case would be permitted, as an arm 
of the district court, to hold court in foreign countries 
where a district court judge may not. 

The appellees argue that LaBuy v. Howes Leather Co., 

352 U.S. 249, is distinguishable from the instant case be- 
cause the exceptional conditions there held insufficient to 
justify a reference “were not relied upon nor even men- 
tioned by Judge Laws” (Chemie Br. p. 7; Kaufman Br. 
p. 14; Attenhofer Br. pp. 8-9). Exceptional conditions 
contemplated by Rule 53(b) are those relating to the trial 
of the issues. Those referred to in LaBuy, albeit insuf- 
ficient, did relate to the trial of the issues. The condi- 
tions which guided Judge Laws’ thinking, to which ap- 
‘pellees allude, do not. Appellants submit that excep- 
tional conditions which relate not to the trial of the 
issues but to preliminary procedures in preparation for 
trial do not transcend the requirements of the rule and 
make an improper reference proper. 

And if the conditions enumerated by the appellees are 
exceptional in the discovery processes, there is nothing 


2 Chemie Br. pp. 13-15; Kaufman Br. pp. 13-14; Attenhofer Br. 
pp. 9-11. The fact that thousands of documents are located abroad 
is certainly not an exceptional circumstance. Neither the Court 
nor the Master will be required to inspect records en masse. And 
while! it will be necessary perhaps for counsel to compare and 
inspect original material abroad, the documents sought to be in- 
troduced will be offered and introduced in the District Court in 
this country. 


3 Counsel for appellee Chemie, in his memorandum opposing the 
signing of the order of reference, expressed the same opinion in 
the following language: 

If this case is extraordinary or exceptional within the in- 
tent of Rule 53 FRCP, it is so only in respect of depositions 
and discovery procedures, and not in respect of the trial of 
the case itself; and therefore, if a reference is proper, it 
should be limited to preliminary matters only. [J.A. 78] 
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before this Court sought by the appellants which would 
eliminate or dispense with the services of the Special 
Master for the conduct and supervision of depositions 
of foreign witnesses or for the supervision of the exam- 
ination of documents or books of account, either here or 
abroad. Nor would the experience and familiarity with 
this case, as gained from the discovery proceedings over 
which the Master has presided, be lost if the relief sought 
by the appellants was granted because this same Special 
Master would continue to apply that experience and famil- 
iarity to the further discovery proceedings, depositions 
and other matters preliminary to trial which are yet to 
be had.* 

Appellees speak, too, of the invaluable assistance that 
opportunity to observe the demeanor of witnesses affords 
to the trier of facts (Chemie Br. p. 14; Attenhofer Br. 
p. 10). Obviously in the trial of issues where the trier 
of the facts sifts the admissible evidence laid before him, 
the observation of the demeanor of witnesses is important 
and helpful. But where the observation of the demeanor 
of a witness is obtained in a discovery proceeding, de- 
signed not only to bring forth admissible evidence but 
embracing, as it does, excursions into fields which may 
merely lead to the discovery or development of admis- 
sible evidence, the demeanor of the witness is somewhat 
less valuable.’ Moreover, it is pure speculation to assume 
at this time that witnesses whose depositions have or 


* Judge Pine, appointed Special Judge for this case on January 
4, 1951, less than eleven months after the appointment of the 
Special Master, has likewise acquired great familiarity with this 
case during the past eight and one-half years. 


5 Nor is the background familiarity obtained by the Special 
Master by reason of his conduct of the good faith proceedings use- 
ful to the trial of this case as two of the appellees suggest (Kauf- 
man Br. p. 15; Attenhofer Br. p. 16). Those proceedings dealt 
with whether the appellee Chemie had, in good faith, been pre- 
vented by the Swiss secrecy and economic espionage laws from 
producing less than all of the documents it had been ordered to 
produce. The proceeding dealt not at all with the issues raised 
by the pleadings. 
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will be taken before the Master will not appear personally 
at the trial where their demeanor may be observed by 
the Court.’ Is it not also fair to assume that at some 
future date when portions of a deposition are submitted 
to this same presiding officer during the trial of the issues 
that he cannot excise from his mind the immaterial and 
inadmissible evidence that was brought out during that 
same deposition? On the other hand, at a trial before 
a judge who did not preside over the discovery proceed- 
ings the only evidence which the judge, as the trier of 
the facts, will have brought to his attention is the ad- 
missible evidence, and he cannot be prejudiced or influ- 
enced by the inadmissible evidence which he has not heard 
or seen and does not permit to be introduced. 

The attempt by all the appellees, apparently by pre- 
arrangement, to analogize this case to an accounting pro- 
ceeding is an act of desperation to bring the reference of 
this entire case outside the scope of Rule 53(b) which 
excludes matters of account from its restrictions (Chemie 


Br. p. 14; Attenhofer Br. p. 10; Kaufman Br. p. 19). 
This case is not one for an accounting. At issue is the 
enemy status of the appellees by taint or otherwise and 
the true ownership of the vested property and not the 
striking of a balance or the determination of damages 
obtained through the mechanical, ministerial perusal of 
books of account. 


mm 


THE ORDER OF REFERENCE IS AN INTERLOCUTORY 
NOT A FINAL ORDER 


It is clear from the briefs of the appellees that thev 
do not challenge the appellants’ statements (1) that no 
proceedings before the Special Master concerned the con- 
sideration or determination of any issue of fact raised 
by the pleadings herein; (2) that the only proceedings 
had before the Master in the main action between the 


6 Of the four witnesses whose depositions have been taken, the 
Master has observed only one. 
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Attorney General and Chemie concerned discovery, and 
that since October 1950 only four discovery proceedings 
were presented to the Master as between Chemie and the 
Government before the Master was enjoined in 1953, at 
Chemie’s request, from proceeding with further discov- 
ery proceedings; (3) that the so-called substantial ques- 
tions of law and procedure decided by the Master con- 
cerned issues raised by the intervenors not subject to 
the clearly erroneous rule, and most of them have al- 
ready been reviewed by the District Court; and (4) that 
both the main action and the actions by the intervenors 
are still in their early pretrial discovery stages. 

All of the appellees premise their contentions upon 
their apparent conviction that the order of reference is 
a final order rather than an interlocutory one always 
subject to modification at the request of either party. 
The appellees persist in treating the order of reference 
as though it were a contract rather than a judicial act 
as is manifest from the repeated emphasis placed by 
each of the appellees on the appellants’ consent to the 
order, their aid to the Court in formulating it, and their 
defense of the order when under attack as constituting a 
binding waiver by or estoppel against the appellants 
from seeking to modify the order (Chemie Br. pp. 16-18; 
Kaufman Br. p. 16; Attenhofer Br. p. 14). 

Since the order of reference is an interlocutory order, 
a judicial act subject to modification when justice re- 
quires or when it is consonant with equity to do so 
(United States v. Swift & Co., 286 U.S. 106, 114-115 
(1932); John Simmons Co. v. Grier Bros., 258 U.S. 82, 
90-91 (1922)), the consent of one or both parties is of 
little moment and the appellants therefore contend that 
the refusal of the District Court Judge to modify the 
order of reference as requested was an abuse of discre- 
tion. That abuse is demonstrated by the lower court’s 
treating the order of reference as a final order rather 
than an interlocutory order; by treating it as a contract 
rather than as a judicial act; by treating the appellants 
(and even the appellees) as having bindingly waived any 
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right to challenge or seek a modification of the order by 
reason’ of their consent or acquiescence thereto; by 
failing to give proper weight to the fact that the Master 
has not yet considered or determined any issue of fact 
so that no one has yet derived any advantage or will 
suffer any prejudice by the elimination of that function 
from the order of reference; and in failing to give proper 
weight to the change in circumstance by reason of the 
abnormal extent and degree in which inferences must be 
drawn by the trier of the facts. 


Respectfully submitted, 


DALLAS S. TOWNSEND 
Assistant Attorney General 
Director, Office of Alien Property 


IRVING JAFFE 
PAUL E. MCGRAW 
Attorneys 
Department of Justice 
Attorneys for Appellants. 
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APPELLANTS’ PETITION FOR REHEARING IN BANC 


The appellants hereby petition the Court for a rehear- 
ing in bane pursuant to Rule 26 of this Court in respect 
of the decision and opinion of a majority of the Court of 
April 14, 1960 (Circuit Judges Wilbur K. Miller and 
Danaher) to which Cireuit Judge Fahy dissented. The 
grounds upon which rehearing is requested are as fol- 
lows: 
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The majority opinion and decision (per Danaher, C.J.), 
finding that there was no abuse of discretion by the trial 
judge, deemed it unnecessary to consider the Govern- 
ment’s claim that no waiver here occurred. The majority 
overlooked or ignored the finding of the trial judge, stated 
in his opinion (J.A. 148-150), that the order of reference 
in this case would be improper in the absence of consent, 
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but that since both parties had consented and acquiesced 
thereto each had waived his right to challenge or seek 
modification of the order of reference. The lower court 
thereby clearly indicated that the exercise of its discre- 
tion to modify the order by deleting therefrom the au- 
thority of the Special Master to hear and determine is- 
sues of fact was governed if not controlled by its convic- 
tion that there had been a waiver by the Government. If 
the lower court was wrong with respect to waiver, then 
it misapplied the law to the facts, and such misapplication 
is, injitself, an abuse of discretion which requires a re- 
versal. Clemons v. Board of Education of Hillsboro, 228 
F. 2d 853, 857 (C.A. 6, 1956), certiorari denied, 350 U.S. 
1006; Bowles v. Simon, 145 F. 2d 334, 337 (C.A. 7, 1944). 

The lower court is wrong with respect to waiver be- 
cause the order of reference is an interlocutory order, not 
a final one. As such it is a judicial act, not a contract, 
always subject to the continuing jurisdiction of the Court 
for modification or vacation as justice may require, 
whether or not it was entered upon the consent of either 
or both parties. United States v. Swift & Co., 286 U.S. 
106, and Simmons Co. v. Grier Bros., 258 U.S. 82. By 
regarding the Government, indeed both parties, as bound 
by the order of reference and precluded from seeking a 
modification thereof, the lower court misapplied the law 
and so restricted its own permissible area of discretion 
as to have exercised none at all. Whether or not an order 
of reference should be modified is in the first instance a 
matter in the discretion of the trial court. The appellate 
court may not substitute its own. Mazwell v. Enterprise 
Wallpaper, 131 F. 2d 400, 403 (C.A. 3, 1942). This Court 
thus had before it a matter in which the trial court had 
exercised no discretion because it had erroneously con- 
fined itself through a misapplication or a misunderstand- 
ing of the pertinent legal principles. The affirmance of 
the trial court is, in fact, an initial exercise of discre- 
tion by this Court. The lower court should have been re- 
versed and the matter remanded to it for the initial exer- 
cise of the lower court’s discretion under the guidance of 
the proper and correct legal principles. 
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The majority opinion is inconsistent with the decision 
in LaBuy v. Howes Leather Co., 352 U.S. 249, which held 
that the complexity of issues is not an exceptional con- 
dition but, on the contrary, is an impelling reason for the 
trial of those issues before a judge rather than a master. 

Rule 53(b), F.R.C.P., authorizes a reference to a 
master in non-jury cases, which this is, only upon a 
showing that some exceptional condition requires it. The 
exceptional condition provision relates to conditions cre- 
ated by the issues of the case itself and not by such col- 
lateral matters as court congestion, length of trial, or 
difficulties inherent in pretrial or discovery matters, Unit- 
ed States v. Kirkpatrick, 186 F. 2d 393 (C.A. 3, 1951). The 
only exceptional conditions to which the late Chief Judge 
Laws alluded in suggesting, sua sponte, the appointment 
of a master, and the only problems which have been pre- 
sented to the several district court judges prior to the 
entry of the order of reference, related to discovery mat- 
ters and depositions. Indeed, the constant reference by 
the appellee and the intervenors-appellees to the volumi- 
nous documents and to the numerous and widely scattered 
witnesses deal with discovery and depositions and not with 
the trial of the issues of fact themselves. The issues of 
fact, although dependent upon complex and voluminous 
evidentiary matters, relate essentially to the ownership 
and enemy taint of the plaintiff-appellee and the inter- 
venors-appellees. The complexity of the issues of fact 
so typical of the big or protracted case have been cited 
as compelling reasons for the appointment of a special 
judge rather than a master. Prettyman Report, 13 F.R.D. 
62, 83; Seminar on Protracted Cases, 21 F.R.D. 395, 519- 
522; Kaufman, Masters in the Federal Courts: Rule 53, 
58 Col. Law Rev. 452 (1958). 

The reliance of the majority on the case of Tendler v. 
Jaffe, 92 U.S. App. D.C. 2, 203 F. 2d 14, certiorari de- 
nied, 346 U.S. 817, is particularly inapposite. First, the 
Tendler case was a jury case; this is not. Under Rule 
53(b) a reference in a jury case is governed by different 
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criteria; the issues need only be complicated and excep- 
tional conditions need not be shown. Second, in the Tend- 
ler case the challenge to the order of reference was 
brought before this Court after the trial of the issues 
had been completed. In the instant case relief is sought 
before any issues of fact have been tried before or been 
presented to the Master. And, finally, the Tendler case 
was decided before LaBuy v. Howes Leather Co., supra. 

The majority apparently ignored the fact that the 
Government abandoned its attempt to terminate the ref- 
erence at the very outset of its argument before the 
lower court (J.A. 136), and the only ground upon which 
leave |to appeal was sought before this Court was that 
portion of the lower court’s order which denied the Gov- 
ernment’s motion for a modification of the order of ref- 
erence. The majority does not take into consideration 
that the trial of the issues of fact, which alone is sought 
to be removed from the authority of the Master, has not 
yet begun and, therefore, there could be and would be no 
change in the scope or pattern of the proceedings here- 
tofore had herein. For if the modification was granted, 
the Master would continue to hear preliminary matters 
pertaining to discovery and depositions, which is all that 
he has been concerned with thus far. 

When the principles enunciated in LaBuy v. Howes 
Leather Co., supra, are considered along with the cir- 
cumstance that issues of fact have not yet been presented 
to or considered by the Master, so that neither party has 
derived any advantage or will suffer any prejudice by the 
deletion from the order of reference of the Master’s au- 
thority initially to hear and determine issues of fact, the 
modification requested under a properly guided exercise 
of discretion should be granted. Simmons Co. v. Grier 
Bros., supra. Moreover, in a case as large and as im- 
portant as this one, in which large areas of relevant evi- 
dentiary material admittedly will remain undisclosed by 
the plaintiff-appellee, the defendants are entitled to an 
initial determination of the issues of fact by the trial 
court free from the restrictions of the clearly erroneous 
doctrine imposed by Rule 53(e) (2). 


3 
CONCLUSION 


The lower court abused its discretion as a matter of 
law by misapplying legal principles concerning consent 
and waiver as they impinge upon interlocutory orders. 
By not considering or deciding the issue of waiver the 
majority of this Court has, in effect, substituted its own 
initial diseretion for that of the trial court. The decision 
of the majority is inconsistent with and contrary to the 
Supreme Court’s holding in LaBuy v. Howes Leather Co., 
supra. 

For the foregoing reasons, rehearing in bane should be 
granted and upon such rehearing the order of the lower 
court should be reversed and the cause remanded. 


Respectfully submitted, 


Datuas §. Townsend 
Assistant Attorney General 


Irvine JAFFE 
Attorney, 
Department of Justice 
Washington 25, D. C. 
Attorneys for Appellants. 
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behalf of appellants has been placed in the hands of the 
printer and that no changes in the petition to be filed in 
printed form will be made, except for corrections. I fur- 
ther certify that the requisite number of copies of the 
printed petition will be filed within ten days’ time. 


Dated this 29th day of April 1960 
Washington, D. C. 


Invine JAFFE 
Attorney for Appellants 
William P. Rogers, et al. 
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D. C., counsel for appellees Klingler. 
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ET AL., Appellees 


Appeal from the United States District Court for the 
District of Columbia 


APPELLEES’ OPPOSITION TO APPELLANTS’ PETITION 
FOR REHEARING IN BANC 


All the appellees oppose appllants’ petition for a rehear- 
ing in bane. 


The factors warranting rehearings in banc have recently 
been discussed in the opinions of Judges Danaher and Fahy 
in Cafeteria and Restaurant Workers Union, Local 473, 
AFL-CIO, et al. v. McElroy, et al., No. 14689, decided April 
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14, 1960, — U.S. App. D.C. —, — F.2d —, slip opinion, 
pp. 23 ff, 35 ff. None of those factors is present here. 
Consequently, there is no occasion for rehearing by the full 
Court. 


Moreover, the belated change of position now taken by 
the appellants does not warrant rehearing by the division 
which heard and decided this cause. Nowhere in their orig- 
inal brief and reply brief did the appellants argue that the 
lower court had ‘‘so restricted its own permissible area of 
discretion as to have exercised none at all’’ (appellants’ 
petition, p. 2), nor did the appellants make the claim ““that 
the trial court had exercised no discretion’? and that the 
matter should be remanded ‘‘for the initial exercise of the 
lower court’s discretion’. To the contrary, appellants 
recognized in their brief and on oral argument that there 
had ‘been an exercise of discretion by the lower court and 
urged that the order of the lower court should be reversed 
and that the modification sought should be granted by this 
Court (Br. p. 19). 


Furthermore, appellants are in error when they now 
claim that the lower court had predicated its decision solely 
on the basis of waiver and that it therefore was necessary 
for this Court to pass on the question of waiver. The lower 
court upheld the intrinsic validity of the initial order of 
reference on the ground of consent, but in determining 
whether there should be a modification of the order of ref- 
erence, it decided the question on discretionary grounds. 
Chief Judge Pine referred to the confusion and uncertainty 
which would be caused and concluded that ‘‘too much water 
has gone over the dam to justify such a modification’’. He 
also stated that the ‘‘extensive familiarity’’ acquired by 
the master over the years was a factor which ‘‘should weigh 
in the seales’’ if modification be sought as a matter of dis- 
cretion. Thus the District Court made it clear that, aside 
from the application of the doctrines of consent and waiver, 
he was also basing his ruling on considerations involving 
the exercise of discretion. 
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This Court has approved the reasoning and result 
reached. It did not cite Tendler v. Jaffe, 92 U.S. App. D.C. 
2, 203 F. 2d 14, cert. denied 346 U.S. 817, as binding prece- 
dent, but merely as a lesser example of the same factors 
having been held to warrant a refusal to disturb a refer- 
ence. As the majority stated, this case is ‘‘unique’’ and 
presents ‘‘the exception and not the rule’’. 


It is submitted that Judge Fahy’s dissent does not ere- 
ate a reason for rehearing in bane. He urges two points— 
(1) that the master’s findings would bind the lower court 
unless clearly erroneous; and (2) that LaBuy v. Howes 
Leather Co., 352 U.S. 249, condemns the instant reference. 
Both these points were answered squarely and convincingly 
by the majority opinion. 


As to the first point, the majority opinion demonstrates 
' by ample citation that the ‘‘clearly erroneous’’ rule would 
not preclude the lower court from the legal opportunity of 
overturning the master’s findings (see pp. 6-7, slip opin- 
ion); and, as to the second point, it is respectfully sub- 
i mitted that Judge Fahy has misconceived Chief Judge 
' Laws’ ‘‘exceptional cireumstances’’ for ordering the ref- 
erence. None of the reasons advanced by Judge LaBuy 
' were urged by the late Chief Judge of our District Court. 
i Different and more potent ones exist here. As the major- 
ity reasoned: ‘‘if ever there is to be a case’’ for such a 
reference, as Rule 53 clearly authorizes, this is it. Surely, 
with all respect to Judge Fahy, ‘‘This is no LaBuy case’’, 
as the majority commented. 


There was no abuse of discretion by the trial judge in 
refusing to modify the order of reference and there is no 
basis for rehearing. 


The undersigned counsel for the corporate appellee are 
authorized by counsel for the other appellees to inform the 
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Court that they endorse and support this opposition; and 
that they do not intend to file separate oppositions. 


Respectfully submitted, 


JoHN J. WILSON 

Wim E. Rottow 
815 15th Street, N.W. 
Washington 5, D. C. 


Attorneys for Appellee, 
Societe Internationale, etc. 


I hereby certify that on the 9th day of May, 1960, copies 
of the foregoing Opposition to Appellants’ Petition for 
Rehearing In Banc were mailed, postage prepaid, to Irving 
Jaffe, Esq., one of the attorneys for the Appellants, 101 
Indiana Avenue, N.W., Washington, D. C.; and to Edmund 
L. Jones, Esq., Colorado Building, Isadore G. Alk, Esq., 


Woodward Building, and James J. Bierbower, Esq., Com- 
monwealth Building, Attorneys for Intervenors-Appellees. 


JounN J. Wiison 


